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trust company, which advertises itself specialist 
drawing trust agreements, declarations trust and wills,” 
and its officers well, are illegally representing themselves 
qualified practice law. 

This the conclusion the Supreme Court Idaho 
the case Eastern Idaho Loan Trust Co., 288 Pac. 
Rep. opinion the court published full among 
the banking decisions this issue, where more detailed 
explanation the case will found. decision which 
recommends itself the careful attention banks and trust 
companies which seek appointments executors wills. 

This decision, along with others which have been made 
the same question, brings the thought that all not harmony 
between the banks and the members the bar this subject 
wills and estates. 

There was time when was customary, least not 
unusual, for man, upon executing his will, name his 
attorney executor and leave the document with the attorney. 
The will was lodged the office safe until such time was 
called forth the demise the testator. 

When that time came the attorney probated the will and 
took charge settling the estate. received not only his 
fees attorney for the estate, but his statutory compensation 
executor 

the testator did not nominate his attorney executor, 
usually nominated relative business associate. When 
the estate was brought into court for settlement the attorney, 
still alive, was likely represent the estate. 

The passage time has changed this custom, that is, the 
custom naming individual executor. companies 
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have been responsible for this change. the past twenty 
years they have succeeded convincing substantial portion 
the public that they are better qualified than the individual 
estate management and can bring estate successful 
close with greater efficiency and economy. 

many instances where trust company has been named 
executor, the attorney who drew the will has had further 
connection with the matter. Upon the probate the will the 
company has named its own attorney handle the legal 
proceedings. 

There little doubt that, extent, this has caused 
members the bar disapprove trust companies 
executors. This situation has been met some cases the 
trust company expressing willingness appoint the attorney 
drawing will, which the company nominated executor, 
act attorney for the estate. 

However all this may be, the bar may well make 
its mind that trust company executorships will increase year 
year and that eventually the bulk this trust business will 
taken over the companies. 

doing the trust companies are but doing what the 
public wants them and, what the law authorizes them 
do. What has been said, course, applies also national 
banks and state banks, which have been duly authorized 
act executor. 

There one thing this connection, however, which the 
trust companies must keep mind; and that that they are 
not authorized practice law. this respect the trust com- 
pany stands the same footing any other corporation. 
The courts have repeatedly held that corporation cannot prac- 
tice law. Nor can hire lawyers carry the practice law 
for it. the fact that trust company has lawyers employed 
its trust department does not give the right give legal 
advice, draw wills and otherwise engage legal practice. 

When trust company does this invading field which 
does not belong and which has right. doing 
something upon which the courts will frown, even its acts 
are not express terms prohibited statute. 
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trust companies persist soliciting trust business 
through the medium offering give legal advice and draw 
wills, deeds trust and the like, with without charge, they 
are merely hastening the day when drastic limitations this 
respect, with severe penalties for violation, will imposed 
upon them statute. Laws this character are already 
force some the states. 

The fact that there business enough the trust field 
for both the bar and the banks. There are unlimited possibil- 
ities for the banking institutions, but they will have keep 
their own domain and not attempt invade that the law. 

The State New York has pretty strong statute this 
subject. This following supplementary act, however, 271-a 
the Penal Law, was enacted the 1930 legislative session: 

Compensation for preparation instruments affecting 
real property asked received only attorneys. person, 
association corporation shall ask, receive directly, compensation 
for preparing deeds, mortgages, assignments, discharges, leases 
any other instruments affecting real estate, wills, codicils, any other 
instruments affecting the disposition property after death 
decedent’s estates, nor pleadings any kind any action brought 
before any court record this state, except person who has 
been regularly admitted practice attorney law the courts 
record this state. This section shall not apply any corpora- 
tion voluntary association lawfully engaged the examination 
and insuring titles real estate, the preparation any deeds, 
mortgages, assignments, discharges, leases any other instruments 
affecting real property insofar such instruments are necessary 
the examination and insuring titles, and necessary incidental 


loans made any such corporation association. (Added Laws 
1930, ch. 397, effect April 10, 1930.) 


The penalty imposed for violation imprisonment for not 
more than one month, fine not less than $100 nor more 
than $250, both. 

number cities, agreements have been entered into 
between the banking institutions and the local bar associations, 
specifying the activities legal nature which the banks 
will not engage. large extent these agreements require 
the banks refrain from acts which the law already says they 
may not do. However, the agreements seem work toward 
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better accord between the legal and banking fraternities and, 
therefore, serve good cause. 

The following agreement this character recently 
entered into between the banks and the lawyers Buffalo: 


Buffalo, Y., June 21, 
Dear Sirs 

The Trust Officers all the Buffalo Banks that have trust depart- 
ments submit the following confirmatory of, and supple- 
mentary the discussion had their recent conference with your 
Board Trustees and Lawyers’ Committee: 

The Banks and Trust Companies Buffalo, their trust departments 
and officers are unanimous their desire comply not only with the 
letter but also with the spirit the statutes that prohibit the practice 
law corporations other unauthorized persons. Among the 
officers Buffalo Banks are number lawyers none whom are 
now engaged general practice the law—their entire time being 
taken with the performance services their respective banks. 
Among such services are, the giving legal advice the banks 
all their departments and the preparation and approval legal papers 
which such banks are parties. case seemed desirable these 
lawyers would doubtless feel liberty appear court attorneys 
representing their respective banks and perform any other legal 
service that might required them behalf the banks who are 
their clients. individuals they still possess and upon occasion 
reserve the right act attorneys law representing such interests 
may entrusted their care, owing the same duties and obliga- 
tions and exercising the same rights and powers while doing other 
lawyers—the compensation for their services such matters 
their personal reward and way inure the benefit the 
banks they represent. 

The fact that certain officers our banks are known 
attorneys who have formerly been engaged general practice has 
tendency cause the public believe that the banks where they are 
located can called upon for legal services least for legal 
advice. spite painstaking efforts the part the banks 
remove such impression, individuals frequently seek obtain such 
legal assistance from the banks, sometimes the expectation paying 
for but more often the hope obtaining for nothing. The 
banks and the attorneys associated with them are glad join with 
the Bar Association Erie County every effort prevent unlawful 
practice the law and make clear the real nature the service 
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that can lawfully rendered banks and their trust departments. 
They desire maintain the highest standards legal ethics and 
business propriety all the affairs with which they deal. Many such 
matters present difficult questions mixed law and business. not 
always easy determine just where the boundary line lies between 
business and the practice the law. shall glad every- 
thing our power make that line clear and exclude from possi- 
bility the unlawful practice the law banks trust companies 
the City Buffalo, and that end the following agreement has 
been reached the conference above mentioned 


First: 

Commercial Banks and Trust Companies, acting through their 
Officers, employees other persons, including attorneys employed 
them for such purpose, shall not draw wills codicils thereto, nor 
shall such Companies Banks solicit persuade persons have 
their wills made save lawyers their own selection. 


Said Commercial Banks and Trust Companies shall endeavor 
cause persons parties doing business with their Trust Departments 


consult legal counsel their own choosing with respect 
matters legal nature. 


Said Commercial Banks and Trust Companies shall not maintain 
departments for the transaction legal business any nature for 
patrons such companies for other persons parties; they shall 
not advertise otherwise induce persons parties come them 
for any species legal service, and shall not advertise that they 
maintain legal department. 


Said Commercial Banks and Trust Companies shall not prepare 
any legal instruments any transaction which not party, 
and shall not attempt offer give legal advice any matter 
which they are not interested party thereto. 

Said Banks and Trust Companies shall not prepare forms nor 
propose minutes corporate proceedings which they are not 
interested. They shall not draw leases, contracts, deeds, mortgages 
and other legal documents matters which they have interest 
are not parties thereto. 


SixtH: 


Said Banks Trust Companies Trust Officers thereof shall 
not paid for receive compensation for services counsel any 
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trust estate for which such Banks Companies are trustees, unless 
such officer practicing attorney and permitted practice out- 
side his duties such officer, when shall permitted represent 
himself his client for his own account and not for the account 
such bank trust company. Such services counsel are taken 
include appearances Court, the preparation instruments the 
Trust Officers the giving advice upon legal matters such 
Trust Officers. 

SEVENTH: 

The Members the Bar, recognizing the legal capacity the 
Trust Departments Commercial Banks and Trust Companies 
administer estates and conduct Trusteeships shall all cases where 
Bank Trust Company named will Executor Trustee 
named some fiduciary agreement trustee, consult with repre- 
sentatives the Trust Department such Bank Trust Company 
with reference the terms the will other instruments far 
creates trusteeships executorships. 


When client indicates Member the Bar his her desire 
intention name the Bank Trust Company Executor 
Trustee under his Will the Member the Bar should not discourage 
influence the client against using such Bank Trust Company 
such capacities unless the circumstances the Estate render clear 
and obviously inadvisable and unnecessary that Trust Company 
Bank selected. 

NINTH: 

Committee six (6) persons shall appointed, consist 
three (3) members appointed the Bar Association Erie 
County, and three (3) members appointed the undersigned, 
which Committee shall consider any matter presented viola- 
tion the spirit letter this agreement and take such action 


Very truly yours, 
Marine Trust Company Buffalo 
Thomas Cantwell, Vice-President. 
Liberty Bank Buffalo 
Commercial Trust Company Buffalo 
Anthony Lunghino, Vice-President. 
Approved and Accepted: 
Bar Association Erie County 
Lewis Gulick, President. 
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Bank Not Liable Paying Deposit County 
Treasurer 


recent decision thé Supreme Court Oklahoma 
held that bank which county funds are deposited does 
not become liable giving the county treasurer cashier’s 
check payable him officially, where the treasurer subsequently 
misappropriates the proceeds. The case New Amsterdam 
Casualty Co. First National Bank Oklahoma City, and 
the opinion the court will found printed full among 
the legal decisions this issue. 

The plaintiff company this case was the surety the 
official bond the treasurer Carter County, Oklahoma. 
The defendant was bank which, although was not 
designated the depositary county funds, the county 
treasurer had made deposit some $90,000. 

appeared that the treasurer drew check against the 
account payable his individual order for the sum $81,- 
461.05. The check recited that was for Nos. 1.” 

The defendant bank thereupon issued the treasurer two 
cashier’s checks, one for $75,000 and the other for $6,461.05, 
payable the treasurer such. The treasurer indorsed the 
$75,000 check the Exchange National Bank Ardmore 
and received for cashier’s check for the same amount pay- 
able one Lewis, “who collected and used the proceeds 
thereof.” 

was held that the defendant bank was not liable. The 
transaction did not put upon notice that the county treasurer 
contemplated misappropriation the funds entrusted 
him. bank not called upon investigate the motives 
depositors with reference checks which they present for 
certification payment. bank required act only when 
definitely put upon notice that funds are being misappro- 
priated. the opinion the court quotes the following rule 
this subject from the case Duckett National Me- 
chanics’ Bank, Md. 400, Atl. Rep. 983: 


immaterial, far respects the duty the bank the 
depositor, what capacity the depositor holds possesses the fund 
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which places deposit. The obligation the bank simply 
keep the fund safely, and return the proper person 
pay his order. deposited one trustee, the de- 
positor, trustee, has the right withdraw it, and the bank, 
the absence knowledge notice the contrary, would bound 
assume that the trustee would appropriate the money, when 
drawn, proper use. Any other rule would throw upon bank 
the duty inquiring the appropriation made every fund 
deposited trustee other like fiduciary; and the imposition 
such duty would practically put end the banking business, 
because bank could possibly conduct business if, without fault 
its part, were held accountable for the misconduct malversa- 
tions its depositors who occupy some fiduciary relation the 
fund placed them with the bank. 


Joint Deposit Statute Constitutional 


Section 15a the California Banking Act provides that 
the making joint deposit, with the right survivorship, 


shall conclusive evidence the intention both parties that 
the deposit and any additions thereto shall belong the 
survivor. 

This statute has been held constitutional and valid the 
California District Court Appeal recently decided case, 
Hill Badeljy, 290 Pac. Rep. 

this case the statute worked hardship the next 
kin the deceased depositor that, under the statute, the 
deposit passed the survivor, who had real interest the 
deposit, contrary the intent the decedent. 

The individual whose name the deposit originally stood, 
appears, changed the deposit joint one merely facili- 
tate withdrawals from the account during his absence from the 
country. 

made will his estate sister-in-law with 
the intention that she should inherit the deposit along with the 
rest the estate. However, after his death, the court decided 
that, under the above statute, the deposit belonged the sur- 
viving co-depositor and not the beneficiary named the 
will. 
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The facts are set forth and the reasons for the court’s 
decision are given the opinion the court which follows: 


The plaintiff, Albert Hall, administrator with the will an- 
nexed the estate Stivi Svicarevich, deceased, brought this action 
recover from defendant John Badeljy the sum $7,000, alleging 
that said money belonged the estate the above-named deceased. 

The case was tried before the court without jury, and judgmnt 
was entered favor the defendant. From this judgment plaintiff 
prosecutes this appeal. 

Stivi Svicarevich, the deceased, will hereafter referred 

The facts are not serious dispute and are briefly these: Steve 
immigrated the United States from Jugo-Slavia some fifteen years 
before his death. Practically all this time was spent working the 
gold mines Amador County, Cal. was single man. the 
latter part June, 1927, left Amador County and went Oak- 
land, Cal., preparatory taking trip his native land. 
stayed Oakland thirty-five days, making his home with respondent, 
John Badeljy (the defendant), who was his second cousin. When 
came Oakland had considerable stock the Pacific Gas 
Electric Company and also $3,377.01 cash, which had with- 
drawn from the Bank Amador County. deposited $3,000 
cash the Central National Bank Oakland, withholding for his 
personal use the sum $377.01. July 1927, delivered the 
Pacific Gas Electric Company stock the manager the Slavonic 
department the Bank Italy San Francisco, with instructions 
sell the stock and deposit the money his account the saving 
department the Bank Italy. July 1927, the stock was 
sold the bank for $7,424.06, and the money deposited directed. 
Thereafter, and July 1927, Steve and respondent called the 
bank together and Steve withdrew $424.06, leaving $7,000 the 
bank his credit. Steve informed Mr. Pilcovich, the manager the 
Slavonic department the bank, that was going Europe and 
wanted fix his account his cousin, the respondent, could send 
him money needed while was away. Mr. Pilcovich advised 
Steve leave the money the bank the trust department and 
when wanted any money correspond with the bank. reply 
this suggestion Steve stated the presence respondent and Mr. 
Pilcovich follows: old man and write very few letters. 
will write him (respondent) whenever need few dollars and 
will send me.” Thereupon Mr. Pilcovich advised Steve that 
joint account was the only form the bank provided, and that 
this was entered into the respondent could withdraw the money 


4 
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any time, which Steve replied “that (respondent) would not 
anything like that.” Mr. Pilcovich then handed Steve and respond- 
ent form agreement for the creation joint tenancy account 
with right survivorship, which was signed Steve and the re- 
spondent and which reads follows: 


“Joint Tenancy Agreement with the Bank Italy, No. 23677. 
John Badely Steve Dated July 1927. 
agreed that all deposit now hereafter made the credit 
any one else, and all dividends interest thereon without considera- 
tion the previous ownership thereof, are and shall become our 
property joint tenants and not tenants common and shall 
payable any during our lives the survivor any 
the survivors after the death any us, and payment to, 
and receipt and acquittance any whom such payment 
made shall valid and sufficient release and discharge said 
bank, and said bank hereby directed hold and pay out all 
any part the funds said account accordance with the above 


agreement. 
John Badely 
Svicarevich.” 


After this agreement was executed Steve and respondent the 
$7,000 was placed the joint account John Badely Steve 
Svicarevich conformity with said joint tenancy agreement. The 
respondent took part whatever the conversation with the 
manager the bank, but remained silent during the entire con- 
versation and transaction. 

Thereafter, and July 30, 1927, Steve left Oakland for Jugo- 
Slavia and died there September 22, 1927, leaving will which 
bequeathed all his estate his sister-in-law, Katy Svicarevich, 
with whom was stopping Europe. Soon after the death 
Steve relative the old country wrote respondent informing 
him that Steve had died and that Steve had stated that had 
$10,000 banks America and that respondent had the bank 
books, etc. Soon after the receipt this letter respondent con- 
sulted attorney Oakland and thereafter withdrew the $7,000 
follows: $5, 000 October 24, 1927; $1,500 October 25, 1927; 
and the remaining $500 on, October 26, 1927. 

The $3,000 remained the Central National Bank the credit 
Steve, and attempt was made respondent withdraw any 
part this money, and claim here made that said sum 
any way affected the joint tenancy agreement this case. 
Steve’s will was admitted probate the superior court and 
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for the County Alameda, and appellant (the plaintiff) was ap- 
pointed administrator with the will annexed. Appellant then de- 
manded return the $7,000 from respondent, which was refused. 
Thereafter, appellant, such administrator, brought this action 
recover said $7,000, predicating the action upon fraud, undue in- 
fluence, mistake, and money had and received. Respondent answered 
denying fraud, undue influence, mistake, and money had and re- 
ceived, and special defense set section 15a the Bank Act 
(Deering’s Gen. Laws Supp. 1925, Act 652, The court 
found that fraud undue influence was exercised respondent 
any other person over Steve the making the deposit, but 
further found follows: 

“That true that the time signing said joint tenancy 
agreement said decedent was about Europe and that the 
sole purpose said decedent changing said account and entering 
into said joint tenancy agreement was enable the defendant 
withdraw funds therefrom for the use and benefit decedent while 
said decedent was Europe; that true that said decedent did 
not intend give said sum $7,000 any part thereof the 
said defendant. 

nothing was said decedent the time signing 
said joint tenancy agreement any other time respecting the 
form the account the right survivorship, and that said ac- 
count was made joint tenancy account through the mutual mistake 
decedent and the defendant and mistake oversight the part 
the employee said bank; that decedent did not intend make 
defendant joint tenant said bank account, nor provide that 
upon his death the said account should become the property 
defendant. 

“The court, however, finds that the foregoing findings fact 
with respect mutual mistake the making said deposit are 
immaterial virtue the provisions section 15a the Bank 
Act, which said section provides part follows: The making 
the deposit such form shall, the absence fraud undue in- 
fluence, conclusive evidence, any action proceeding which 
either such bank the surviving depositor party, the in- 
tention both depositors vest title such deposit and the ad- 
ditions thereto such survivor.” 


Appellant contends that: “The provision section 15a the 
Bank Act making joint tenancy agreement with right sur- 
vivorship conclusive evidence unconstitutional that deprives 
one his property without due process law.” are unable 
agree with this contention. The Fourteenth Amendment the Con- 
stitution the United States provides that person shall de- 
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prived life, liberty, property without due process law, and 
article 13, the Constitution California contains the same 
provisions. The deprivation such right, without due process 
law, would violation these provisions. meaning this 
that one can deprived thereof without notice and op- 
portunity for hearing before some tribunal authorized determine 
the question.” Suckow Alderson, 182 Cal. 247, 187 965, 966; 
see, also, Angelopulos Bottorff, Cal. App. 621-625, 245 447; 
Abrams Daugherty, Cal. App. 297, 212 942; Brecheen 
Riley, 187 Cal. 121-124, 200 1042. 

Appellant claims that the Legislature had authority pro- 
vide that the making the deposit the form stated should con- 
clusive evidence, any action proceeding which either such 
bank the surviving depositor party, the both 
depositors vest title such deposit and the additions thereto 
such survivor. clear from the language the act itself (section 
15a Bank Act) that the Legislature intended that the making 
the deposit the form stated was only conclusive evidence 
accounts opened with the consent the owner owners the 
money, and did not intend include accounts otherwise opened; for 
expressly excludes accounts connection with which there has 
been fraud undue influence. The provisions the act, think, 
refer exclusively action where one the parties named the 
account dead. During the lifetime both the depositors either 
one would have the right establish the real fact, whatever might 
be, with reference the account, and would have the right bring 
action respect thereto. thus has opportunity for his 
day court and through him his personal representatives would 
have their day. Therefore, the case bar, Steve had from July 
September 22, 1927, within which bring action against 
the respondent the bank, both, any mistake had been made 
opening the joint account. 

The State New York has exactly the same statute the one 
here question, and the Supreme Court that state, upholding 
the constitutionality their statute, said Heiner Greenwich 
Savings Bank, 118 Misc. Rep. 326, 193 291, 293: “The 
Legislature has the power limit remedies. Under this statute 
may said that the remedy for claim that the account not what 
purports must pursued during the lifetime one its 
limitation. shown above, this would not taking property 
without due process law, because during his lifetime the decedent 
could have sued with reference the account.” 

are full accord with the construction given the act the 
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New York Supreme Court, and think the above case fully answers 
all the contentions made appellant. 

“The power the Legislature change rules evidence 
they exist common law, and limit, change, and vary existing 
rules for the limitation actions, has been the subject frequent 
consideration the courts, and has been uniformly held not 
affected restricted the constitutional provisions prohibiting the 
taking life, liberty, property without due process law.” 
Rep. 498. 

think said section 15a the Bank Act analogous such 
statutes section 3787 the Political Code, which makes tax 
deed from the state conclusive evidence that after sale the state 
the tax collector stamped all subsequent bills “Sold For Taxes” and 
the date the sale. has been repeatedly held that such statute 
was within the power the Legislature enact, and that did not 
deprive person his property without due process law. See 
Bank Lemoore Fulgham, 151 Cal. 234, 936; Ramish 
Hartwell, 126 Cal. 443, 920; Chase Trout, 146 Cal. 350, 
81. 

will noted that the provisions section 15a the Bank 
Act not require any formal written agreement between the de- 
positors establishing joint tenancy account, but this case 
clear and unambiguous writing was entered into between the de- 
positors. such case the rule well settled that when written 
instrument executed two parties opening account with 
bank, agreeing that the deposit when made, and all accumulations 
thereof, shall held them joint tenants with the right 
survivorship, each seized the whole estate from the creation 
the tenancy, and the whole vests the survivor without regard 
the prior ownership title the property. Estate Gurnsey, 
177 Cal. 211-215, 170 402; McMurray, 169 Cal. 
287-291, 146 647, Ann. Cas. 1916D, 515; Estate Harris, 169 
Cal. 726, 147 967; Conneally San Francisco Soc., 
Cal. App. 180-183, 232 

The question involved cases this character the 
the parties making the deposit, and where such intention evi- 
denced written agreement, was done the case bar, this 
question intention ceases issue, and the courts are bound 
the written agreement. Kennedy McMurray, supra; Conneally 
San Francisco Soc., supra. 

Furthermore, any action between the depositors the bank 
during the lifetime both depositors, the absence fraud, 
mistake, parol evidence not admissible change the terms the 
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legal effect such written instrument where respect 
uncertain ambiguous (Conneally San Francisco Soc., 
supra; Estate Gurnsey, supra; Rocha Corse, Cal. App. 
340, 271 208; Nimmo Fitzgerald, 202 Cal. 565, 261 1015), 
but after one the depositors has died, neither the surviving de- 
positor nor the bank will permitted under section 15a the Bark 
Act show that the account was created mistake one the 


depositors. 
Appellant next contends that the court should have found that 


respondent was guilty fraud procuring from Steve the joint 
account with the right survivorship. question fraud was 
question fact determined the trial court, and this 
case the trial court found there was fraud, and the evidence 
amply sufficient support such finding. are not 
permitted interfere with such finding the trial court. 
was not, our opinion, any evidence fraud. 

follows from what has been said that are the opinion 
that the judgment the trial court must affirmed, and 
ordered. 


Checks Payment for Liquor Used Sales 
Promotion 


The Eighteenth Amendment the Constitution and its 
enforcement provisions, collectively known the Volstead 
Act, have given rise many novel questions law, which the 
courts have had decide. 

One the most unique these problems presented and 
determined the Supreme Court Errors Connecticut 
the case White Company Citizens’ Bank Trust Com- 
pany, 149 Atl. Rep. 133. The decision does not directly 
involve the prohibition laws, but quite probable that, had 
not been for these laws the case would not have been brought 
into court. 

this case corporation sued bank alleging that one 
the corporation’s agents had, without proper authority, in- 
dorsed checks, which the corporation was named payee, 
and negotiated them, using the proceeds the purchase 
liquor. This liquor, appeared from the opinion the court, 
was used entertaining prospective buyers and “Pep” 
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meetings and dinners attended the company’s sales force. 

Some the checks were deposited the indorsees the 
bank and collected through that institution. The expenditures 
made this manner are stated have amounted, during 
period about two years, approximately $13,000. 

The plaintiff company contended that the defendant bank 
was liable the plaintiff for the amount the checks collected 
through the bank. 

The court holds that there liability the part the 
bank. more complete statement the facts and the reasons 
why the court decided favor the bank will found the 
opinion the court, which published full subsequent 
page among the legal decisions this issue. 


Note Non-Banking Corporation Void 


There are instances where statute provides defense, 
which gives the defendant decidedly unfair advantage. 
example found the case Voluntary Association, Inc., 
Goodman, recently decided the Municipal Court the City 
New York, 244 Supp. 328. 

this case appeared that the plaintiff, membership 
corporation, was organized for the purpose, among others, 
loaning money its members easy terms times sick- 
ness and distress. 

The association made loan $500 the defendant Good- 
man note signed Goodman maker and indorsed 
the defendant Dashman. This was action recover $200, 
the balance due the note. The defendants interposed 
section 144 the New York Banking Law defense. The 
statute prohibits corporations not organized under the Bank- 
ing Law from using their funds for “making discounts” and 
declares that all notes given secure payment money 
loaned discounted contrary its provisions shall void. 

was held that the loan which the association made the 
defendant was “discount” within the meaning the statute. 
The defense was therefore good and the plaintiff was not 
entitled recover. The opinion the court reads follows: 
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This action recover the sum $200, the balance due 
promissory note for $500, made the defendant Goodman the 
plaintiff the 20th day May, 1929, and indorsed the defend- 
ant Dashman for the purpose lending credit the defendant 
Goodman, and which note was given secure the payment the 
sum $500 loaned the plaintiff the defendant Goodman. 

Two defenses are interposed. One, that the note was received 
the plaintiff violation section 140 the Banking Law the 
State New York. The other defense that making the loan, 
the plaintiff charged usurious rate interest. 

The plaintiff domestic membership corporation organized 
ostensibly for the purpose giving voluntary assistance case 
sickness and distress. reality the purpose the plaintiff 
create fund, the sale shares its members, and use the 
fund make loans its members secured promissory notes 
made the order the plaintiff and indorsed responsible in- 
dividuals. The notes are made payable demand, but there 
understanding that they were paid equal weekly installments 
over period six months one year, the parties agreed 
the time the loan. The borrower was required pay the 
plaintiff, the time that received the loan, and advance, 
equal per cent. interest the amount borrowed for the 
whole period the loan plus investigation fee for each loan 
not exceeding $500. The profits earned the plaintiff thes trans- 
actions are distributed among its members proportion their 
shares. The defendant Goodman member the plaintiff cor- 
poration, and was such member the time that borrowed 
the money the note question. 

There doubt that the plaintiff engaged beneficent, and 
certain extent charitable, work. Not only does encourage 
thrift among its members, but enables them borrow money 
readily, when need, easy terms and moderate rates and with 
profit themselves. The court can have sympathy with the de- 
fendants for interposing the defenses made herein. despicable 
for person borrow money when need and then try evade 
the repayment defenses like those interposed this case. 
The defendant Goodman attempting rob his fellow members 
part their hard-earning savings. Such man unworthy 
the association decent people. 

the imperative duty the court, however, apply the law 
finds it. cannot interpose either its judgment its sym- 
pathies against the expressed mandates the statutes. The stability 
government depends the respect for its laws its citizens. 
The judiciary cannot and should not usurp the prerogatives Legis- 
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latures. matter how distasteful may the court apply 
the law the land particular cases, must the end that 
law and order prevail. the plaintiff violating the law our 
state, aiming blow the orderly administration justice, 
and matter how beneficent its work may be, should not en- 
couraged the court. far better for society that courts 
should countenance even unconscionable defenses than encourage 
disregard for law. 

Section 140 the Banking Law prohibits corporations not au- 
thorized the Banking Law from using their funds for “making 
discounts,” and declares that all notes given secure the payment 
any money loaned discounted contrary this section shall 
void. There doubt that the funds the plaintiff were used 
solely for making loans its members. Making loans compre- 
hended under the term “making discounts.” Meserole Securities Co., 
Inc., Cosman, Misc. Rep. 361, 226 667; Royal 
Diamond Co., Inc., Ostrin, Misc. Rep. 555, 232 223; 
Common Finance Corporation Balsam, 133 Misc. Rep. 512, 231 
New York State Loan Trust Co. 64. The 
cases cited deal with business corporations, but they apply with 
even greater force membership corporations. expressly pro- 
vided statute that corporation, other than those formed under 
the Banking Law this state, shall deemed possess banking 
powers implication construction. General Corporation Law 
1929, 18. 

cannot agree with the conclusions reached Mr. Justice Lauer 
Businessmen’s Mortgage Credit Corporation Dobjinsky, 135 
Misc. Rep. 628, 238 158, that loaning money cor- 
poration its stockholders not covered the term “making dis- 
counts.” authority cited him support such conclusion 
which contrary the evident intent the Legislature and 
the common and generally accepted meaning the term. hold 
that loaning money corporation its stockholders not 
“making discounts” would open the doors wide corporations not 
organized under the Banking Law substantial banking busi- 


ness without being subjected those safeguards which the Legislature 


deemed wise throw about the banking business. 

The Legislature recognizes the need institutions the 
kind work that the plaintiff doing and has provided for credit 
unions organized under article the Banking Law (sec- 
tion 450 seq.). the Banking Department short-sighted 
its policy limiting the formation credit unions matter 
for either the executive legislative departments our Government 
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and not for the courts. The undisputed facts are that the plaintiff, 
membership corporation, with banking powers, engaged the 
business mutual banking manner permitted only credit 
unions, without having complied with the Banking Law, and conse- 
quently all notes received for loans made are made void 
section 140 the Banking Law. 

Judgment for the defendants, dismissing the complaint the 
merits. 


Usury Statute Corporation Valid 


The Michigan statute (Act No. Pub. Acts 1927) 
providing that, “No corporation shall interpose the defense 
usury any cause action hereafter arising,” valid and 
constitutional under recent decision the Supreme Court 
Michigan, Wm. John Thomas, Inc., Union 
Trust Co., Rep. 619. upholding the validity 


the statute the court said: 

The statute quoted denying all corporations the defense 
usury attacked unconstitutional. The attack, although made 
variously, comes chiefly this, that the statute class legislation, 
and therefore void. Miller Reid, 243 Mich. 694, 220 
748, 749, and Hovey Wark-Gilbert Co., 248 Mich. 502, 227 
543, the validity the statute was assumed. Straus Elless 
Co., 245 Mich. 558, 222 752, supports constitutionality. 
Other states have like statute unquestioned constitutionality, 
notably New York, where the statute has been considered many 
times over long period years. Maryland constitutionality 
the statute was challenged, here, and the statute held valid 
exhaustive and well considered opinion, with ample citation 
authority. Carozza Federal Finance Credit Co., 149 Md. 223, 

“The usury laws therefore proceed upon the theory that 
usurious loan attributable such inequality the relation 
the lender and borrower that the borrower’s necessities deprived 
him freedom contracting and placed him the mercy the 
lender. The law regards the borrower vinculis (in chains), 
and the injury inflicted and the relief afforded personal the 
individual wronged. corporation, the contrary, not natural 
person, but artificial legal entity, which intervenes between the 
lender and the persons who own its stock form its membership. 
organized for commercial other purposes which are best 
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subserved the advantages given through the corporate powers 
conferred the state which the creature. has sensa- 
tions, and cannot coerced its necessities into any legal obliga- 
tions beyond its defined and limited corporate powers. primarily 
creature the law under which capital concentrates for business 
and other gainful ends amount judged sufficient for the par- 
ticular undertaking, and with the knowledge that what has been 
contributed the form capital and resources the usual measure 
and limit the loss the corporate membership. 

individual borrows from need springing from his own 
personal necessities, but the corporation becomes borrower from 
corporate exigency. Although popular prejudice against usury 
subsists, the progress society has brought about the general use 
corporate enterprises all forms commercial activity and 
general recognition the economic truth that the volume bor- 
rowing for commercial purposes through corporations has gradu- 
ally become surpassing importance comparison with the 
borrowing for purposes necessity the individual; and that 
usury laws, particularly with respect business affairs, increase 
the value money, and are restraints the natural flow and 
supply capital the prejudice industry and commerce. Again, 
the loss the individual, singly jointly, through usury, 
once both personal and immediate, but that corporation may 
may not result ultimate loss its fluctuating membership, 
and therefore, while the corporate loss immediate the corpora- 
tion, both mediate and proportional among the corporate 
membership. Moreover, the average corporation possesses more 
capital than the average man unincorporated combination 
men, and, the greater the capital, the less the chance serious 
loss any undertaking for which borrowing necessary. 

“Tt may well that the Legislature concluded that borrowing 
corporation for corporate purposes was distinguished quite 
plain and practical considerations public policy from 
ing individual for his personal needs, even though financial 
embarrassment both the individual and corporate debtor would 
indicated the usury demanded, and that the more legitimate 
object usury statute the protection the public rather than 
the mediate protection the shareholders corporation.” 

Ed. 1151, statute Connecticut limiting interest loans was 
held not unreasonable classification nor deny equal pro- 
tection the laws because excepted loans made national and 
state banks and trust companies. See State Hurlburt, Conn. 
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232, 1079; Mutual Loan Co. Martell, 222 225, 
Ct. 74, Ed. 175, Ann. Cas. 1913B, 529. 

Abundant authority may cited the point that the classifica- 
tion reasonable, but think unnecessary. 

Because the classification embracing all corporations supported 
practical considerations public policy, and because 
sustained the great weight authority, hold reason- 
able. 

further contention that the quoted statute (Act No. 335, 
Pub. Acts 1927) offends section art. 12, the state Constitution, 
providing: “All corporations shall have the right sue and sub- 
ject sued all courts like cases natural persons.” 

Were not for the interest usury statute above quoted there 
would freedom contract rate interest. Because 
Act No. 335, Pub. Acts 1927, corporations are given free and 
unrestricted right contract relative interest, and hence their 
contracts that regard are legal. This abridgement the 

Other criticism the statute attempted, but calls for 
discussion. statute valid. 


Composition Transfer Tax 
Upon Contingent Interests 


Procedure Upon Application for 
FRANK WOGLOM, the New York Bar 


Prior the recent amendment the New York State Tax Law, 
relating the tax upon the transfer decedents’ estates, which went 
into effect September 1930, was necessary for the executor 
trustee estate including contingent interest deposit with the 
tax officials securities sufficient value cover whatever taxes might 
subsequently determined due. The securities had repose with 
the tax officials until the vesting the contingent interest. many 
instances this meant that the securities remained with the tax officials 
for long period time. 

The provisions Chapter 711 the Laws 1930 the State 
New York, amending Section 233 the Tax Law that State, 
provide method prompt adjustment and final settlement between 
the State Tax Commission and the representatives the estate 
decedent, the transfer tax upon contingent interests and the 
return, the estate, the property which has been deposited the 
representative the estate secure the ultimate payment the 
tax. Under the new amendment the law, means provided 
whereby the amount the tax upon contingent interests can 
fixed and the tax paid without the necessity awaiting the actual 
the contingencies specified the will the decedent, 
and the system temporary deposit secure the payment the 
tax contingent interest abolished. 

observed, however, that the amendment under considera- 
tion not applicable instances which the contingencies, subject 
which the property has been transferred, have actually happened 
prior September 1930, that taxation the transfer such 
property possible, where the tax upon contingent transfer 
shall have been determined and paid prior that date. 

Hon. James Foley, Surrogate New York County, 
address the annual convention the New York State Title Asso- 
ciation held Rochester, New York, June, 1930, made the follow- 
ing observation respect the amendment: 

711 the Laws 1930 provides for the compromise 
composition between the executor other representative the 
estate and the State Tax Commission, with the approval the 
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attorney-general the tax contingent interest (either the 
life estate remainder estate which becomes taxable before 
September 1930). When the composition approved and the tax 
paid, the securities now deposit with the State Tax Com- 
mission, amounting approximately $40,000,000 will returned 
the executors trustees. will not necessary await the 
termination the trust order make these adjustments. Chapter 
711 the Laws 1930 applies the estate any decedent regard- 
less the time his death where securities cash remain 
deposit with the state September 

The full text the amendment follows: 

233. Composition transfer tax upon certain estates. 
The executor, trustee other person acting fiduciary capacity 
and having custody control property transferred contingently 
prior September first, nineteen hundred thirty, with respect 
which the tax imposed this article, transfer tax imposed 
any prior law this state, has been may hereafter suspended, 
has been may hereafter assessed the highest possible rate, 
may, the contingencies subject which the property has been 
transferred have not happened, that final taxation the transfer 
such property not possible, elect that the transfer such 
property taxed pursuant the provisions this section, which 
event there shall paid and accepted full satisfaction all 
the transfer tax due, become due upon the transfer such 
property, amount determined follows: 

the value such property the date the 
transfer and deduct therefrom the value said date any 
temporary estate for life, for years, otherwise, such property, 
upon which the transfer tax shall have been finally paid; then 
determine the lowest possible amount tax upon the remainder 
ascertained upon the happening any contingency and add thereto 
one-half the difference, any, between the amount tax 
ascertained and the highest possible tax upon such remainder; the 
sum these two amounts shall the amount payable under this. 
section, except that if, any case, the lowest possible amount 
tax the remainder was determined the original taxing order 
and paid therein provided there shall paid only one-half the 
difference, any, between the amount determined and paid and 
the tax the highest possible rate; and the tax the lowest 
possible rate was not determined and paid there shall paid, 
addition the amount hereinbefore specified, interest the rate 
five per centum per annum the amount the lowest possible 
tax, computed from the date the transfer the date the pay- 
ment hereunder. any case where the lowest possible 


THE BANKING LAW JOURNAL 841 


been determined the original taxing order the amount deter- 
mined shall deemed the lowest possible tax for the purpose 
applying the provisions this section. any case where the tax 
the highest possible rate remainder has actually been paid, 
upon election being made pay the tax hereunder there shall 
refunded, without interest, the manner prescribed section two 
hundred and twenty-five this chapter, the difference, any, 
between the amount tax paid and the amount tax payable 
under the provisions this section. 

the tax paid pursuant the provisions this 
section, securities have been deposited with the tax commission, 
deposit has been made bank the credit the estate, 
bond has been given, secure the tax upon the transfer, such 
securities the money deposited bank shall returned 
the executor, trustee other person acting fiduciary capacity 
and having custody control the property transferred or, 
bond has been given, the same shall released the tax commission. 

tax paid pursuant this section upon the transfer 
property which subject the exercise power appoint- 
ment, such power subsequently exercised, such property shall 
nevertheless included the gross estate and taxed under the pro- 
visions article ten-c this chapter, and may subjected 
taxation under any subsequent law imposing death tax upon the 
exercise power appointment. 

power and authority hereby conferred upon executors, 
trustees other persons acting fiduciary capacity the repre- 
sentatives the persons entitled who may entitled any 
portion interest the property included any such contingent 
transfer accept the provisions this section and make the 
election provided for herein. Such election when made shall 
deemed for the benefit all the persons entitled who 
may entitled any portion interest the property included 
such contingent transfer and upon the entry order finally 
and irrevocably fixing and determining the tax payable, the 
next paragraph provided, such order shall binding upon and 
conclusive against each and every such person entitled who 
may entitled any portion interest the property 
such contingent transfer. 

every case where election made pay the tax pursuant 
this section, such election shall evidenced petition filed 
with the surrogate having jurisdiction and such surrogate shall make 
the necessary order providing for the taxation the transfer the 
property herein provided, which order shall finally and irrevocably 
fix and determine the tax payable under this article with respect 
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the transfer said property. the tax determined payable 
any such order not paid within thirty days from the entry thereof, 
shall bear interest the rate ten per centum per annum from 
the date entry such order.’’ 

the first application coming before the Surrogate’s Court 
New York County (Estate Bryan Sheedy, New York Law 
Journal, October 17, 1930), for composition the transfer tax 
under the provisions this amendment, Surrogate Foley gives 
very helpful outline the form the procedure followed 
attorneys for the executor, trustee other proper representative 
the estate. his decision says: 

application should made upon verified petition, with 
notice motion the attorney for the state tax commission. 

petition should recite the material facts, including the date 
death other date the transfer, the persons interested, presently 
the respective funds, and the steps already taken 
the transfer tax proceeding. 

should included that portion the appraiser’s report 
which sets forth the beneficiaries and their respective interests, and 
copy the order fixing the tax previously entered should annexed. 

should also statement what contingencies under 
the will regarding the fund sought taxed have actually occurred. 

the will should also annexed, or, trust deed 
involved, copy thereof should likewise included. 

should also set forth the petition the contingencies 
which would result the lowest possible tax and also the highest 
possible tax each fund. 

should contain statement that the petitioner, the repre- 
sentative the estate, elects accept the provisions for composition 
pursuant section 233. 

schedule showing the minimum and maximum tax each 
transfer affected the proposed composition and the estimated 
amount the tax each interest under the composition should 
likewise included. 

orders such proceedings should noticed for settlement 
upon the attorney for the state tax commission. 

order, instead being original order the application 
for composition, should order amending the order fixing tax. 

should contain the amount the minimum tax order that 
interest, any due, may computed accordance with the 
provisions the Tax Law. 

order should contain direction for refund the excess 
deposit securities since the state tax department has jurisdiction 
those dispositions and such directions have been held beyond 
the power the 
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Banking Decisions 
this department are published each month all the important decisions 


the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


THE PRACTICE LAW BANKING 
INSTITUTIONS 


Eastern Idaho Loan Trust Co., Supreme Court Idaho, 288 
Pac. Rep. 157 


trust company, which advertises itself ‘‘a specialist 
drawing trust agreements, declarations trust and and 
its officers well are illegally representing themselves qualified 
practice law. 


NOTE: This decision referred length the editorial 
comment earlier page. 


Original proceedings petition Jess Hawley for order show 
why the Eastern Idaho Loan Trust Company and 
Shattuck should not punished for contempt court. 

Defendants’ demurrer overruled. 

Anderson, Blackfoot, Chas. Wm. Sandles and Owen, 
both Idaho Falls, and Wm. Morgan, Lampert, and Jess 
Hawley, all Boise, for petitioner. 

Johannesen, Idaho Falls, for defendants. 


LEE, J.—This proceeding instituted direction the board 
bar commissioners the state Idaho for the purpose securing 
order requiring Eastern Idaho Loan Trust Company, corpora- 
tion, and its president, Shattuck, show cause why they and 
each them should not punished for contempt court, that 
they are practicing law and holding themselves out qualified 
practice law therein, without either them having been admitted 
practice the Supreme Court the state Idaho, and without 
paying the license fees now prescribed law for the practice law. 

The petition charges: ‘‘That for over year last past the said cor- 
poration and the said Shattuck pretending act for its 
President have represented themselves learned law, 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 115. 
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ticularly the preparation wills and declarations trust; and 
have solicited various types advertisements that they are com- 
petent and able, and have various times advised persons desiring 
law wills and specific instances, alleged: 

That the corporation had sign its window, reciting part: 


Idaho Loan Trust Company 
Assets $500,000 
Shattuck, 
Wills, Trusts, Guardians, Administrator, Agreements.”’ 


That the corporation and Shattuck have published and 
generally circulated Idaho Falls and territory adjoin- 
ing calendar which the following printed data: 


Idaho Loan Trust Company 
Bankers 
Ave. and St. Idaho Falls 
Idaho 

make specialty Drawing Contracts, Deeds and 
Mortgages. 

You Made Your Will and Previded for the Proper Handling 
Your Estate After Your Death? 

will pay you see about this important matter. can 
help you arrange your affairs save your loved ones expenses 
and annoyance after your death. Don’t defer till after your death 
what you should while alive.’’ 


That the said defendants have also secured the publication 
pamphlet entitled: Conserve Your and have dis- 
tributed the same large number persons Idaho Falls and 
surrounding territory, the introductory part which pamphlet ap- 
pears: ‘‘We make business advising all such matters, and are 
specialists drawing trust agreements, Declarations trust and 
wills. make charge for consultations. Come and see 

And that the body said pamphlet was announced: ‘‘The 
Eastern Idaho Loan Trust Company specialist the matter 
drawing trust agreements, Deolarations Trust and Wills, and the 
management Lands, securities, and other properties comprising 
Estates. has every faculty for doing this with speed and accuracy, 
and the safest, cheapest and best 

these statements, petitioner avers, the said corporation and the 
said Shattuck ‘‘hold themselves out capable practicing 
law, and solicit employment therefor.’’ Following these are several 
allegations made petitioner’s information and belief in- 
stances where the defendants drew wills and other papers, charging 
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and receiving fee from the person served each instance. De- 
fendants demurred generally and the ground uncertainty. 

First, they urged that the statute inhibits only activities courts 
record, and, second, that they are not engaged the practice 
law the term has been understood our lawmaking body. 
support their first contention, they cite 6571, providing: 
any person shall practice law any court, except justice’s 
court, without having received license attorney and counselor, 

Evidently with the direct purpose remedying situation made 
possible this section, the Legislature 1923 enacted the following: 
any person shall, without having become duly licensed practice, 
whose license practice shall have expired either disbarment, 
failure pay his license fee, otherwise, practice assume act 
hold himself out the public person qualified practice 
this act, and conviction thereof fined not exceed five hundred 
dollars, imprisoned for period not exceed six months, 
Chapter 211, 17. 

Deeming further strengthening necessary, the succeeding session 
1925 amended this enactment read: ‘‘If any person shall, without 
having become duly admitted and licensed practice law within this 
state whose right license practice therein shall have terminated 
either disbarment, suspension, failure pay his license other- 
wise, practice assume act hold himself out the public 
person qualified practice carry the calling lawyer within 
this state, shall guilty offense under this Act, and con- 
thereof fined not Five Hundred Dollars, im- 
prisoned for period not exceed six months, both, and 
shall have been admitted practice law shall addition sub- 
ject suspension under the proceedings provided this 

And, make precaution doubly sure, the session 1929, went 
back and amended 6571, which amended now reads fol- 
lows: ‘‘If any person shall practice law hold himself out 
qualified practice law this state without having been admitted 
practice therein the Supreme Court and without having paid 
guilty contempt both the Supreme Court and Distriet Court for 
the which shall practice hold himself out quali- 
fied practice. Provided, that any person may appear and act 
Justice Court representative any party proceeding therein, 
Chapter 63, 
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this stage our legislation, there can question that the 
statute consciously levelled the unadmitted and unlicensed prac- 
titioner functioning either within without the courts. Defendants 
contend that their specially advertised activities and did not con- 
stitute practicing law; that they but and did what hordes 
reputable insurance men, relators, and bankers have been doing for 
years, and what chapter 192, section the Session Laws 1929, 
authorizes them do. Such work the mere clerical filling out 
skeleton blanks drawing instruments generally recognized and 
stereotyped form effecutating the conveyance incumbrance prop- 
erty, such simple deed mortgage not involving the determina- 
tion the legal effect special facts and conditions, generally re- 
garded the legitimate right any layman. involves nothing 
more less than the operations the now almost obsolete 
facts and conditions, the legal effect which must carefully de- 
termined mind trained the existing laws order insure 
result and guard against others, more than the knowledge 
the layman required; and charge for such service brings 
definitely within the term ‘‘practice the 

The paragraphs section chapter 192, supra, relied upon 
defendants are follows: 


accept trust from and execute trust for married women 
respect their separate property, and their agents the 
management such property, transact any business with re- 
lation thereto. 

act under order appointment any court record 
guardian, receiver trustee the estate minor, and de- 
pository any moneys paid into court, whether for benefit any 
such minor other persons, corporation party. 

take, accept and execute any and all such legal trusts, 
duties and powers regard the holding, management and 
position any estate, real personal, and the rents and profits 
thereof, the sale thereof, may granted confided 
any court record any person, corporation, municipality 
other authority; and shall accountable all parties interest 
for the faithful discharge every such trust, duty power which 
may accept. 

act executor under the last will administrator 
the estate any deceased person, guardian any infant, insane 
person, idiot habitual drunkard, trustee for any convict the 
penitentiary under appointment any court record having juris- 
diction the estate such deceased person, infant, insane person, 
idiot, habitual drunkard 


Nowhere these enactments confer upon trust companies the 
power draft wills, trust declarations, other instruments creating 
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the duties such companies are authorized ‘‘take, accept and exe- 
Their work purely executive and ministerial, having 
with subject-matter the inception which they are not and cannot 
permitted participate. 


corporation can neither practice law nor hire lawyers carry 
the business practicing law for it. Though all the di- 
rectors and officers the corporation duly licensed members the 
legal profession, the practice law the corporation would 
illegal Cal. Protective Corp., Cal. App. 
354, 244 1089, 1091. 

right practice law attaches the individual and dies with 
him. cannot made the subject business sheltered under 
the cloak corporation having marketable shares descendible un- 
der the laws State rel. Lundin Merchants’ Pro- 
tective Corporation, 105 Wash. 12, 177 694, 696. 


From the facts admitted the demurrer apparent that de- 
fendants are illegally holding themselves out the public specialists 
certain branches the practice law. Whether not they have 
actually engaged such practice not admitted the demurrer, 
the instances set forth the petition are alleged upon 
information and belief, and such insufficient support proceed- 
ing like this, quasi criminal its nature. Selowsky Superior Court, 
180 Cal. 404, 181 652. 

The demurrer overruled with leave amend the indicated 
particulars within twenty days, petitioner desires. amend- 
ment made within such period, defendants are directed answer 
within five days from the expiration such time, and, 
amendment, answer plead within ten days thereafter. 


holding that the allegations information and belief are insufficient. 


Final Order. 


LEE, lieu answer the order show cause herein- 
before issued, defendants have filed stipulation facts detailing 
some their activities the main charged the petition and 
admitted the demurrer thereto. 

recount the facts would serve useful purpose, and would 
necessitate reiteration much the former opinion discussing 
demurrer. Suffice say defendants are shown have 
legally practicing law charged, and are present illegally holding 
themselves out qualified so. 

appears that the defendant Shattuck and the officers 
the corporation involved are men good reputation and character 


q 
q 
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their city and the surrounding country, and are regarded 
abiding citizens. While, under the statute, defendants are guilty 
and therefor subject pains and penalties, the object 
courts check well punish. are satisfied that there 
has been the part the defendants consciously willful 
flagrant disregard of, desire flout, the legislative restrictions 
the authorized practice law, and will for the nonce content our- 
selves with admonishing them desist forthwith from any further 
activity the herein above indicated. 


BANK NOT LIABLE PAYING DEPOSIT 
COUNTY TREASURER 


New Amsterdam Casualty Co. First National Bank Oklahoma 
City, Supreme Court Oklahoma, 289 Pac. Rep. 749 


bank which county funds are deposited and which gives 
the county treasurer cashier’s check payable him officially 
not responsible for subsequent misappropriation the 
proceeds. 

NOTE: reference this decision will found among the 
editorial comment earlier page this issue. 


Action the New Amsterdam Casualty Company against the First 
National Bank Oklahoma City, and another. From adverse 
judgment plaintiff appeals. Affirmed. 

Nowlin, Spielman Thomas, Oklahoma City, for plaintiff 
error. 

Wilson Wilson, Oklahoma City, for defendants error. 


BENNETT, C.—This action was brought district court 
Carter County, Okl., New Amsterdam Casualty Company, cor- 
poration, plaintiff, against First National Bank Oklahoma City, 
Okl., and American National Bank Ardmore, Okl., defendants, and 
the parties will referred plaintiff and defendants the same 
order they appeared trial court. 

Plaintiff, who was surety the official bond Haynie 
treasurer Carter County, sought recover from defendants 
upon the theory that they negligently participated and aided the 
wrongful diversion county funds said county said treasurer. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 347. 
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alleged that during his term said officer misappropriated about 
$100,000 the county’s money, and that: thereafter said county re- 
covered judgment therefor said bond, which plaintiff was compelled 
and did satisfy, and that plaintiff, surety, subrogated the 
rights the county. 

The general demurrer defendant, First National Bank, was sus- 
tained plaintiff’s third amended petition upon which plaintiff 
elected stand. Whereupon the action was dismissed such 
defendant only, and plaintiff appeals. The action the court this 
demurrer the only error alleged. 

The correctness this ruling involves the consideration length 
the petition, which, substance, alleges that plaintiff corpora- 
tion doing business Oklahoma and authorized write fidelity bonds; 
that defendants are national banks this state; that Haynie 
was county treasurer Carter Country, Okl., from June 1923, 
July 1925, and plaintiff became surety his treasurer’s bond, 
which was conditioned required law; that during said term 
office Treasurer Haynie violated the terms said bond and em- 
bezzled $75,000 the funds said county. Whereupon commission- 
ers said county sued said bond and thereafter recovered judg- 
ment for $81,461.05 against plaintiff, surety, April 19, 1927, 
district court Carter County, 

copy said judgment attached and made part plain- 
tiff’s petition; that April 19, 1927, plaintiff paid com- 
missioners Carter County said judgment reason whereof plaintiff 
subrogated the demands Carter County against defendants. 
That during the term office said county treasurer defendant 
Exchange National Bank Ardmore, Okl., was duly designated 
depository for county funds for such county, but that said bank failed 
qualify such depository for the deposit the $75,000 herein 
referred to, but received same shown herein; that First National 
Bank Oklahoma City was never designated and never qualified 
depository for said county funds. 

alleged that said county treasurer unlawfully embezzled 
$75,000 said county funds, and that said banks unlawfully and 
negligently aided such misappropriation the following manner: 
Said treasurer deposited First National Bank Oklahoma City 
moneys said county follows: January 20, 1925, $7,791.02; Feb- 
ruary 24, 1925, $43,666.76; March 1925, $39,332.28. Said moneys 
being deposited the name Haynie, county treasurer, ac- 
count (reopened). That receiving said deposits violation law 
said bank acted collusion with said treasurer and thus aided him 
the embezzlement said $75,000, that said bank was not said 
date duly designated depository Carter County and had not fur- 
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nished said county commissioners any security for such deposit 
required law, and reason whereof said banks owed said county 
the duty exercising the highest and utmost care with respect 
said fund. 

That April 12, 1925, said First National Bank accepted from 
said treasurer bogus check payable Haynie for said county 
funds then its hands for $81,461.05; that said check did not show 
upon its face the purpose for which was drawn, nor was drawn 
any warrants the county commissioners, nor payment for any 
lawful claims duly verified required against Carter County; that 
said First National Bank issued exchange for said check two 
checks said bank aggregating the same sum payable 
Haynie, county treasurer; that the fact that said $81,461.05 
was payable Haynie individually was notice said 
bank that misappropriation said sum money was contemplated 
said treasurer; that the bank, issuing such cashier’s checks was 
grossly negligent and careless, and same resulted the loss said 
funds said county. 

That soon after securing said cashier’s checks, said Haynie in- 
dorsed the larger one ($75,000) Exchange National Bank Ard- 
more exchange for cashier’s check for like sum payable one 
Lewis, who collected and used the proceeds thereof; that Ex- 
National Bank Ardmore was said time one the regu- 
larly designated depositories Carter County. That said Exchange 
National Bank, knowing that said funds were county funds and that 
Haynie was endeavoring misapply the same, did wrongfully and 
issue said Haynie its cashier’s check payable aforesaid 
Lewis, whom well knew was not entitled receive same, 
and that thereafter the said Haynie forwarded said cashier’s check 
payee California and the proceeds thereof became lost Carter 
County; that but for the negligent and tortious conduct Exchange 
National Bank said embezzlement could not have been consummated. 

further alleged that First National Bank Oklahoma City 
violated its duty Carter County that did not give notice 
clerk Carter County the first Monday each month 
showing the $75,000 hand belonging Carter County the close 
business each day during the previous month together with the 
interest accrued thereon, all provided law, and that said bank 
profited said transaction paying interest upon said deposit, 
and that but for the negligence said First National. Bank Okla- 
homa City the embezzlement Haynie could not have been con- 


summated. 
addition copy the judgment Carter County Haynie 
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and New Amsterdam Casualty Co., No. 15,154, the following exhibits 
are attached the petition: 


Treasurer Carter County, Oklahoma, Ardmore, 
Oklahoma, 4-13-1925. 

the order Haynie $81,461.05, Eighty-one Thousand 
Four Hundred Sixty-one and 05/100 Dollars, for 

Nos. First National Bank, Oklahoma City, 
Oklahoma. 

Haynie, Treasurer, 


Deputy. 


Endorsements back], Pay the order any bank banker, 
prior endorsements guaranteed, April 1925. First National Bank, 
Successors State National Bank, Oklahoma City, Smith, 
Cashier, No. 402. 


39-1 


National Bank, United States Depository, 39-1. Oklahoma 
City, Okla., Apr. 1925, No. 110168. 
Etta Delman, Teller. 
the order Haynie, Co. Treas. $75,000.00, Exactly 
Seventy-five Thousand Dollars Exactly. Cashier’s check. 
Barnhart, Cashier. 


back], Pay Exchange National Bank, Ard- 
more, Okla., order, Haynie, County Treasurer, Carter County, 
Okla., American National Bank, Clearing House, Apr. 18, 1925. Prior 
endorsements guaranteed. Oklahoma City, Okla. 


the order any bank trust Co., Apr. 17, 1925. All 
prior endorsements guaranteed. Exchange National Bank, Ardmore, 
Okla. 

National Bank Ardmore, Ardmore, Okla., April 17, 
1925. No. 21023. Pay the order Lewis $75,000.00, Exactly, 
Exactly Seventy-five Thousand Dollars, Exactly, Exactly, Exactly. 
Cashier’s check. 

Tyer, Cashier. 


face], Exchange National Bank, Paid through 
House, Apr. 30, 1925, Endorsements guarantee, Ardmore, 

back], Lewis, pay any bank banker 
order, Coll. No. 30371, Commerce Trust Co., Kansas City, Mo. 
Wheat, Cashier. 


the order any bank, banker, savings trust company. 
endorsements San Luis Obispo Branch, 
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Southwest Trust Bank, 90-326. San Luis Obispo 
90236. Calif. 
Throop, Cashier. 
the order any bank banker for collection. 14. Apr. 
24, 1925. The First National Bank, Los Angeles, Calif. 
16-3. 16-3. 
Lutz, Cashier.’’ 


will restate few the most vital facts. Between January 
20, 1925, and March 1925, Haynie, county treasurer Carter 
County, deposited his credit such officer First National Bank 
Oklahoma City over $90,000. Said bank had not qualified 
depository for such public funds and did not report same county 
April 13, 1925, said county treasurer delivered said bank 
check upon the county treasurer’s official form payable 
Haynie for $81,461.05, purporting its face for warrants No. 
whereof said bank issued its two checks, 
one for $75,000, the other for $6,461.05, payable the order 
Haynie, county treasurer. The $75,000 cashier’s: check was indorsed 
Haynie, county treasurer Carter County, Ex- 
National Bank, Ardmore, Okl., exchange for its cashier’s 
check for like amount payable the order Lewis. Both the 
$75,000 items were promptly paid. 

Plaintiff discusses, first, the interpretation the depository statutes 
Oklahoma, and second, they urge that First National Bank had 
knowledge from the facts that the county treasurer was seeking 
embezzle the funds the county, and that the bank actively aided 
the enterprise defrauding the county. prefer discuss the 
matter the reverse order. 

Some preliminary statements the doctrine applicable banks 
and depositors may laid down for our guidance the considera- 
tion this question. 


bank under the obligation honoring the customer’s 
drafts and checks whenever the same are presented for payment, 
provided that the time such presentment the balance the 
account, then struck, would show favor the customer 
funds, which the bank has lien, sufficient meet the sum 
for the check draft. The contract honor the deposi- 
tor’s orders implied from the usual course business. The de- 
posit made with the tacit understanding that the bank shall respond 
the depositor’s orders, long there sufficient balance his 
Morse Banks Banking, vol. (6th Ed.) pp. 720,, 721, 
311. 


This universal rule supported many cited the notes 
under the foregoing paragraph Morse. page 725, 313, the 
same author says: 
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order almost always expressed writing, check 
otherwise. But there absolute necessity for this. oral 
direction from the customer the bank pay sum, transfer 
would fully justify the bank doing. the bank 
itself willing act upon oral order, this would perfect 
defense suit the depositor for the amount transferred under 
Citing Ellis First National Bank (1901) 565, 
936; Whitsett People’s National Bank (1909) 138 Mo. App. 81, 
119 999; Newmark Grain Co. Merchants National Bank, 166 
Cal. 203, 958. 


Paragraph 317 said authority deals with the bank’s duty 
trust funds follows: 


Cannot Inquire into Third Person’s Affairs, nor Refuse 
Pay Check Merely Because Aware Intended Breach 
banker cannot excuse his disobedience his customer’s 
orders, the due course business, setting that knew, 
had reason believe, that the customer’s order was given promo- 
tion unlawful purpose. For example, the banker not justified 
refusing honor the depositor’s check because knows believes 
that the check appropriation funds person for 
purpose whom for which the depositor not lawfully authorized 
appropriate these funds.’’ Citing numerous cases under notes 
and 


Proceeding the author says: 


that the banker becomes incidentally aware that the 
customer, being fiduciary representative capacity, meditates 
breach trust, and draws check for that purpose, the banker, 
not being interested the transaction, has right refuse the 
payment the check, for did would making himself 
party inquiry between his customer and third person.’ 


course, the depositor sought pay his own debt the 
with the banker, then the banker would affected with 
knowledge the misappropriation. 

mercantile firm which she was member, drew out bank 
fund belonging the estate, the Lord Chancellor, after discussion 
how serious would permit bankers upon trifling grounds 
mere suspicion refuse honor check drawn their cus- 
tomer, and, the other hand, how serious might bankers 
insisted upon paying out trust moneys when they knew was 
misapplied, stated the rule thus: 


order hold banker justified refusing pay demand 
his customer, the being executor, and drawing 
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executor, there must, the first place, some misap- 
plication—some breach the executor, and there 
must, the second place, was said Sir John Leach the well- 
known Keane Roberts, proof that the bankers are privy 
the intent make this misapplication the trust funds. And 
that think may safely add that shown that any personal 
benefit the bankers themselves designed stipulated for, that 
above all others, will most readily establish the fact 
that the bankers are privity with the breach trust which 
about 


Lord Westbury another opinion that case made this state- 
ment: 


relation between banker and customer somewhat peculiar, 
and most important that the rules which regulate should 
well known and carefully observed. banker bound honor 
order his customer with respect the money belonging that 
which the hands the banker; and impossible 
for the banker set jus tertii against the order the customer, 
refuse honor his draft, any other ground than some 
sufficient one resulting from act the customer himself. Suppos- 
ing, therefore, that the banker becomes incidentally aware that the 
being fiduciary representative capacity, meditates 
breach trust, and draws check for that purpose; the banker, 
not being interested the transaction, has right refuse the 
payment the check, for, did so, would making himself 
party inquiry between his customer and third persons. 
would setting supposed jus tertii reason why 
should not perform his own obligation his customer. 


This doctrine followed Dempsey Oil Gas Co. Citizens’ 
Nat. Bank, 110 Okl. 39, 235 1104; Southwestern Surety Ins. Co. 
Marlow, Okl. 313, 190 672; Havana Cent. Co. Central 
Trust Co. (C. A.) 204 546, 1915B, 715; Merchants’ 
Planters’ Bank Meyer, Ark. 499, 406; Goodwin 
Amer. Nat. Bank, Conn. 550; Central Nat. Bank Ins. Co., 104 
54, Ed. 693. Interstate Nat. Bank Claxton, Tex. 
569, 604, 820, 104 Am. St. Rep. 885, the court 
goes the limit may seen paragraph the syllabus 


depositor, though holding money fiduciary capacity, may 
draw out the bank his pleasure, and the bank bound 
honor his checks, and liability doing long 
does not participate any misappropriation funds breach 
trust, though the conduct course dealing the depositor may 
charge the bank with notice that violating his trust.’’ 


The same general rule recognized First State Bank Bonham 
Hill (Tex. Civ. App.) 141 300. 
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the case Duckett Nat. Mechanics’ Bank Baltimore, 
Md. 400, 983, 984, 84, Am. St. Rep. 513, part 
the opinion follows: 


immaterial, far respects the duty the bank the 
depositor, what capacity the depositor holds possesses the fund 
which places deposit. The obligation the bank simply 
keep the fund safely, and return the proper person 
pay his order. deposited one trustee, the deposi- 
tor, trustee, has the right withdraw it, and the bank, the 
absence knowledge notice the contrary, would bound 
assume that the trustee would appropriate the money, when drawn, 
proper use. Any other rule would throw upon bank the duty 
inquiring the appropriation made every fund deposited 
trustee other like fiduciary; and the imposition such 
duty would practically put end the banking business, because 
bank could possibly conduct business if, without fault its part, 
were held accountable for the misconduct malversations its 
depositors who occupy some fiduciary relation the fund placed 
them with the 


accord with the principle City Helena First Nat. Bank 
Helena al., 173 Ark. 197, 292 140; 141. that case the 
city treasurer deposited funds and taxes his individual name and 
drew out same his individual checks. The bank knew the facts, 
knew that the deposit was trust funds, but made attempt see 
that the funds were paid out those having legal demands against 
the city. Upon investigation the treasurer’s account was $50,000 
short. The court, the opinion, says: 


general principle governing the bank’s liability that the 
officers the bank, who know that fund deposit trust fund, 
cannot appropriate that fund the private benefit the bank, or, 
where charged with notice the conversion the trustee, participate 
with him appropriating his own use, without being liable 
refund the money, the appropriation breach the trust. Allen 
Puritan Trust Co., 211 Mass. 409, 916, 1915C, 
518, and Blanton First Nat. Bank Forrest City, Ark. 441, 
206 


The court, page 142 292 W., says: 


sought hold the bank liable the theory that the at- 
tendant charge with the knowledge that Myers was 
misappropriating the funds the city. have already seen, 
the deposit trustee funds belonging the trust estate his 
individual name and the bank not the 
trust insisted that the bank must have seen the 
proper application the funds, allowed Myers deposit 
them his individual name, and them out that way. 
not think that this was sufficient put the bank upon inquiry 
and charge with knowledge that was misappropriating 
the funds belonging the 
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And the opinion quotation from Yorkville Bank, 
218 106, 112 759, 761, 1916F, 1059, made, 
part which is: 


the depositor drawing checks which the bank may 
surmise suspect are for his personal benefit, bound presume, 
the absence adequate notice the contrary, that they are 
properly and lawfully drawn. Adequate notice may come from 
which reasonably support the sole inference that 


the same effect see Whiting Hudson Trust Co., 234 

Applying these legal principles now the acts and conduct the 
parties the crucial time when misconduct the bank, ever 
existed, showed issued the cashier’s check—why could 
not the bank pay out this money the one from whom had re- 
ceived and the same capacity? argued that the check 
the treasurer payable himself individually was suspicious cir- 
cumstance. Waiving the simple explanation that probably ap- 
peared then only inadvertence, did not the bank act prudently 
had been put guard making its checks payable, not 
the treasurer individually, but him his full official capacity? 
Conceivably these deposits the bank were made the treasurer 
that form the funds could have been concealed, sent 
through the United States mails, express, simply handed 
friend. When restored the treasurer check, they bore 
the earmarks trust fund which could not misappropriated 
without wanton act entirely independent and subsequent any 
act the bank issuing its cashier’s check. 

Under the authorities: ‘‘A bank may pay out money upon oral 
Suppose this treasurer had orally requested that the bank 
issue him individually certified check and the bank had said: 
can’t that; this fund stands your name county treas- 
urer.’’ the county treasurer had then responded: right; make 
out county treasurer,’’ could said that such 
was suspicious warrant the bank refusing honor 
the check properly made out its depositor? not that just what 
happened this except that the demand was writing, and, 
response thereto, did not the bank effect refuse make out the 
him individually, but fact made the same him 
treasurer? give this cireumstance the meaning claimed 
plaintiff, the treasurer could never have drawn out this fund 
either individually officially, for would have been met the 
statement the bank: ‘‘You have asked make this check you 
individually, which notice that you wish embezzle the 
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That reason would potent year after the statement 
was the time was made. the suggestion were sufficient 
warning, repeat, the bank heeded the same and pursued the 
prudent course making its check the treasurer his official 

Again chapter 88, 1925, 138, 88, amending section 5727, 
1921, provides for the first time that excess funds over the 
limitation which resident bank such county may lawfully hold 
were authorized deposited with the state treasurer, had just 
become effective few days prior the issuing the cashier’s check, 
would not the bank have been justified concluding that the deposit 
was being changed under the provisions said act? 

next argued that the purpose the check was not made 
known the bank. the face the formal official check and 
the appropriate place appear the words ‘‘For warrants Nos. 1.’’ 
That certainly made the check appear regular every respect. 
had been filled for the payment judgment against the county 
with the number and style the case the bank would have had 
time verify the existence the parties and the judgment and 
its nonpayment. Was there anything the check indicate that, 
the bank did not inquire whether there was warrant No. out- 
$75,000 county funds? Was there anything the face these 
papers that would indicate that the county treasurer was em- 
bezzler and that the bank, which had received his hands county 
treasurer the county, these funds, should withhold payment, and 
subject itself pains and penalties for refusal pay depositor 
who had money hand? 

The deposit money bank creates rather peculiar relation. 
Some cases have held that similar loan; others the trans- 
action appears bailment; still others hold the relation that debtor 
and ereditor only. Certainly the First National Bank did not become 
this fund. had the use it, fact was its 
money, subject only the right the county treasurer check 
tiffs disclaim the that the bank any part the 
proceeds these checks made payable the county treasurer, but 
contended that the bank profited the transaction because 
did not pay the county interest the deposit. There apparent 
connection between the liability, any, for the interest this deposit, 
and this gross abuse confidence the county treasurer wherein 
embezzled funds the county. 

contended also that one save the county commissioners 
authorize the purchase with county funds these cashier’s 
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checks. too clear for argument that the bank was simply paying 
its depositor the moneys held there subject his check. 
plaintiff that defendant’s negligence, any, did not, 
itself, produce the loss; that remained for the Ardmore bank 
convert the cashier’s check into instrument not subject 
identification county funds. The First National Bank had the 
right pay its depositor cash, exchange, 
best suited its depositor. might ask when did the act this 
bank become fraudulent? Was when returned its depositor 
the exact sum money held for his benefit? Could the county 
have sued then for diversion the money? was necessary that 
the county treasurer back Ardmore and have another bank 
change the check from one payable him officially into 
one himself another individually before defendant’s wrong 
became complete? What made complete? How could the defendant 
have paid its depositor without making easier for the county 
treasurer embezzle the fund? course, could not embezzle 
long was the bank, but the bank could not hold forever. 
had paid him currency could have spent the money, 
given away, applied personai debts. But when the treas- 
urer returned Ardmore had instrument which generally 
held the equivalent money, bearing its face the earmarks and 
indicia trust funds belonging the county. There intima- 
tion the petition that First National Bank ever heard 
Lewis any dealings between him and said treasurer, knew that 
any bank Ardmore elsewhere would issue, lieu the 
payable the treasurer, check payable stranger 
Carter county. 

next contended that the bank made itself liable accepting 
these deposits without giving bond furnishing security. These 
requirements are simply assure the return funds those 
entitled them without loss delay. They were returned. 
nowhere alleged that the bank was insolvent, unable respond, 
but, the petition shows that did respond, and the only complaint 
now that should not have responded the demands the 
trusted and bonded public official said county. said bank received 
these deposits when should not have done so, should not 
accorded locus penitentii? Might not make amends returning 
the funds the officer from whom received them? 

Plaintiff’s action predicated upon tort. think the failure 
pay interest and make report the first Monday the two 
months following said deposits showing the amount hand and 
interest accrued favor the county has little with the 
vital merits this urged defendants that 
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plaintiff not entitled subrogation under the peculiar allegations 
this case; under our view not necessary consider this 
position. 

Upon consideration the entire petition and the exhibits thereto, 
conclude that the petition did not state cause action favor 
plaintiff and against the defendant First National Bank, for which 
reasons the judgment the trial court affirmed. 


CHECKS PAYMENT FOR LIQUOR USED 
SALES PROMOTION 


White Co. Citizens’ Bank Trust Supreme Court Errors 
Connecticut, 149 Atl. Rep. 133 


Checks payable the plaintiff company were indorsed and 
negotiated general agent the company and the proceeds, 
amounting some $13,000, were used the purchase intoxi- 
liquors, which were employed the entertainment 
prospective buyers and ‘‘Pep’’ meetings and dinners attended 
the company’s sales force. Some these checks were deposited 
the indorsees and collected through the defendant bank. 
appeared that the company, through its officials, knew should 
have known how its funds were being used. was held that the 
was estopped from denying the agent’s authority in- 
dorse the and that the defendant bank was not liable for 
the amount the checks collected through it. 


Action the White Company for money had received and 
for conversion against the Citizens’ Bank Trust Company. The 


was tried the court. Judgment for defendant, and the plain- 
tiff appeals. 

error. 

Frederick Wiggin and Stanley Daggett, both New Haven, 
for appellant. 

George Hall and Walter Walsh, both New Haven, for 
appellee. 


HAINES, J.—This action Ohio corporation with 

home office Cleveland for the recovery the proceeds two 

which bore the alleged unauthorized indorsement em- 
the plaintiff, and were for value the defendant 

bank New Haven. The plaintiff engaged the manufacture 

and sale motor trucks and busses, the selling being done mainly 

through district and branch offices which maintains various 
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cities throughout the country. Incidental the business these 
offices the acceptance and sale used cars and those which have 
been repossessed under conditional sales contracts. The checks were 
given for used cars and were indorsed the manager the used 
ear department, Edward Keleher, New Haven, and delivered 
part payment for new car and for some champagne. After 
indorsement the takers the checks were accepted the defendant 
bank, cash being given for one and credit for the other. Plaintiff 
claimed the indorsements the manager were forged, unauthorized, 
and void, and conferred legal title upon subsequent holders; that 
the defendant was thus mere intermeddler, and, having obtained 
the payment the checks from the drawee banks through the clearing 
house, had become liable the plaintiff for the amount thereof. 

The facts are numerous and somewhat complicated, but the trial 
court held and counsel concede that there are essentially but two 
controlling questions the case: (a) Whether Keleher had requisite 
authority make the indorsements and (b) whether the plaintiff 
was precluded from now denying that had that authority. The 
trial court answered both these questions the affirmative. 

For the presentation these issues the appeal record unneces- 
sarily voluminous, containing two hundred and forty-one pages 
printed testimony, with fifty-eight exhibits, and one hundred and 
thirteen assignments error—many the latter duplicated and 
overlapping, resulting much complication and the imposition 
much unnecessary labor upon the appellate court. 

There are seventy-five requests for changes the facts found 
the trial court, and such these deem material shall 
consider occasion arises, but among the unchallenged facts are 
the following: For several years the plaintiff had maintained branch 
office New Haven, and about January 1927, district office was 
with its headquarters Davenport avenue New Haven, 
and with jurisdiction over most the state Connecticut, including 
the supervision branch office Waterbury. For long time 
Jas. Boyd had been manager the New Haven branch, and 
when this was made district office was appointed district man- 
ager. The regional vice-president, who was located 
Boston, had the immediate supervision the district office. con- 
nection with the district office, there was another called the used 
department, located for time Grand avenue, but later removed 
Chapel street. This was under the direction and supervision 
Boyd, but Keleher, who had previously been one the plaintiff’s 
salesmen, was made the manager this department. While Keleher 
was subject the direction and supervision Boyd and reported 
directly him, there were several salesmen, drivers, and mechanics 
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the used department, subordinate Keleher. Prior their 
appointment their respective positions both Boyd and Keleher had 
written contracts with the plaintiff, but neither had written contract 
manager. Boyd had his possession so-called district managers’ 
manual containing, among other things, directions for accounting, 
reporting, and the general fiscal management the office. had 
authority indorse checks for deposit the credit the 
plaintiff designated bank accounts New Haven which were under 
the sole control the plaintiff’s officers Cleveland. These written 
provisions for handling the funds the office were designed quite 
much for the plaintiff’s convenience, bookkeeping and general 
management, for its protection against misappropriation. 
Both Boyd and Keleher had authority receive funds which came 
their respective offices, and those received the used depart- 
ment were reported and turned over Keleher Boyd the 
latter’s 

The plaintiff also employed accountant, sent from the home 
office Cleveland and permanently stationed the district office 
New Haven, besides traveling auditors, and ‘‘Supervisor District 
and Branch office who checked the business and ac- 
and gave directions both Boyd and Keleher the 
method reporting sales and keeping sales and stock records, and 
daily, weekly, and monthly reports were sent the home office. The 
regional vice-president also visited the office supervisory capacity 
well other representatives the plaintiff from: the home office. 
further appears that Boyd was specifically authorized expend 
money for the entertainment prospective customers 
within certain limits, and the nature and extent the entertainment 
was left his discretion. The furnishing liquor was not forbidden 
any rule the plaintiff. further appears from the record 
the written contract which the plaintiff had previously made with 
Keleher (Exhibit that was signed ‘‘The White Company, 
Boyd,’’ and paragraph that contract read: ‘‘None but duly 
authorized executive officer said Company shall have power 
execute this contract behalf said Company,’’ which forces the 
conclusion that Boyd was fact then recognized executive 
officer the company. 

One the checks question was for $800, drawn the New 
Haven Orphan Asylum April 1927, the Union New Haven 
Trust Company, payable the order the White Company. 
was payment for truck bought the used car department and 
was inclosed and mailed with letter and addressed ‘‘Mr. 
Keleher, The White Company, 943 Grand After this 
check left the hands the maker, some person unknown added, after 
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the words ‘‘The White the face the check, the words 
Car Thereafter indorsed this check blank 
White Company, Used Car Dept. Keleher, Used Car 
Manager,’’ and delivered one Card, who was bootlegger, $700 
being payment for five cases champagne which had been bought 
Boyd’s direction and delivered the district manager’s office, and 
$100 pay for some extra truck wheels. Card was one firm 
known Standard Truckers, and this firm name was then indorsed 
upon the check Louis Barletto, another member, who took 
the defendant bank, with which the firm was depositor, and cashed 
over the counter the regular course business. was cashed 
the bank good faith and without notice any irregularity, 
save might appear upon the check itself. The trial court found 
fact that Keleher indorsed the check with the knowledge and 
the direction Boyd. The plaintiff took exception this finding, 
the ground that was conclusion from the testimony Keleher 
who was not entitled His credibility, however, was for 
the trial court, and the conclusion amply justified his testimony. 
The second check was for $700, dated April 16, 1927, signed Hugh 
Jones, payable the order the White Company, for second- 
hand truck bought the used car department. was drawn 
the People’s National Bank Stamford, and was handed Keleher 
one his salesmen. the other check, some unknown person 
added the words ‘‘Used Car Dept.’’ after the name the White 
Company, and thereafter Keleher indorsed it, ‘‘Pay order Elm City 
Jordan Company, The White Company, Used Car Dept. Edward 
Keleher, Manager,’’ and delivered direction Boyd the 
indorsee part payment for Cadillac car, save $148.16 which was 
returned Keleher the Jordan Company check his order, 
which check Keleher cashed and turned the district manager’s 
office for credit the plaintiff. This car was bought Keleher 
Boyd’s direction, kept the used car department and used 
entertaining purchasing agents and prospective customers well 
for Keleher’s personal use. The Jordan Company was depositor 
with the defendant bank, and the latter received the check deposit 
the usual course business and gave the Jordan Company credit 
therefor its books. 

The trial court further found that, under their contracts em- 
ployment, all funds handled Boyd and Keleher were trust funds 
for which they were bound their contracts account the plain- 
tiff, and for the purpose such accounting the plaintiff had made 
Boyd its agent indorse cause indorsed all checks collected, 
and that Boyd had received secret instructions from the plaintiff 
the manner accounting and forms indorsement, 
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these funds were diverted manner irregular and 
these instructions. The conclusion was reached that, far third 
parties were concerned, Boyd was ‘‘acting within the scope his 
employment and within the terms his general authority express 
directing the indorsement these two checks 
Keleher for the purposes indicated. 

This conclusion earnestly contested the plaintiff with much 
and citation authorities, and feel that justice all parties 
requires consideration some further facts developed upon the trial 
with special reference the question whether the plaintiff should 
allowed against this defendant set lack authority the 
part its agents. was shown that other funds had been diverted 
Keleher, and the time the trial was serving term 
jail, but did not appear that these two checks were involved his 
prosecution. Boyd was never arrested prosecuted the plaintiff. 
Keleher was discharged, and nearly month afterward Boyd left 
the plaintiff’s employ, and the time the trial was employed 
New York, but did not testify the hearing the present case. 

further appears that many occasions, the direction 
Boyd, checks had been indorsed Keleher, used car department 
manager, and the same direction had been used pay for large 
quantities liquors which, for the most part, were delivered the 
plaintiff’s district office Davenport avenue and were kept Boyd’s 
private office desk which Boyd had the key. During 1926 and 
1927, about $13,000 was thus spent for liquors and ‘‘used under 
Boyd’s direction further sales the plaintiff’s product.’’ This 
finding stands unchallenged. Presents liquor were made pur- 
chasing agents and prospective customers, was used 
meetings and dinners the plaintiff’s sales and when the 
regional vice-president and other high officials the company were 
present, and least one occasion several bottles were furnished 
the vice-president person, though afterward paid for it, and 
large quantity was one time used coal dealers’ convention 
promote the sale the plaintiff’s trucks for the coal business, and 
some was used dinner attended the vice-president where the 
New Haven office was awarded cup prize for the large volume 
its sales. This purchase and use liquors for entertainment pur- 
poses was open and continuous for more than two years and well 
known throughout the organization. 

meet keen competition and effect discount from the list price 
its cars had long been the practice the New Haven office 
accept, part payment for its cars, secondhand excessive 
price credit the customer for so-called 
ear, which was purely These were reported hand 
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and were entered the inventory. This was device carried 
under Boyd’s direction for the promotion sales. These cars were 
later reported sold, and funds which were the office were used 
square the books. was found that during period about 
two years, least $30,000 had been used for the promotion sales 
the New Haven office largely means liquors and the entry 
During all this time the various supervisors, 
accountants, and auditors were checking the business the office, and 
daily, weekly, and monthly reports were made the home office 
Cleveland. agree with the conclusion the trial court that the 
plaintiff knew least should have known this use its funds 
which the two checks question were but small part, and should 
held chargeable with notice thereof. 

Passing the question whether Boyd had the requisite authority, 
express implied, procure the indorsement, and negotiation 
these numerous checks Keleher, assumed the authority 
so, and the plaintiff charged with notice that fact. Moreover, 
the facts established clearly show that the plaintiff itself had the 
benefit the proceeds the two checks question their applica- 
tion Boyd the promotion sales the plaintiff’s products, 
even though done manner not shown specifically authorized. 
Under these circumstances, would the highest degree inequita- 
ble that the defendant should required respond the plaintiff’s 
demand for reimbursement. conceded that this defendant acted 
good faith and the usual course business accepting the checks 
from its depositors, and has not been any way enriched thereby. 

the plaintiff did not know the methods employed its 
agents for the promotion its business, did not know that 
many its checks were thus being negotiated and used its agents 
for this purpose above detailed, the fact can only attributed 
its own negligence, and knowledge should imputed with 
the same legal result would have followed from actual knowledge. 
The checks here involved are but two long line similar dealings 
its agents who were permitted for period two years hold 
themselves out vested with full authority thus deal with funds 
their hands. 

the plaintiff has been wronged, has been the acts its 
own entitled complain, that complaint lies against 
those agents for violating its private instruction and for diverting 
trust funds which has placed their hands, rather than against 
innocent victim the plaintiff’s misplaced confidence. 


modern [doctrine of] estoppel equitable origin, 
though equal application courts law. much more than 
rule evidence. equitable estoppel does not much shut 
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out the truth let the truth, and the whole truth. Its office is, 
not support some strict rule but show what equity and 
good conscience require, under the particular circumstances the 
irrespective what might otherwise the legal rights the 
parties. The key its application not infrequently found 
the rule that matters trust and confidence, when one two 
innocent persons must suffer, consequence the acts one 
them, the loss must generally borne him who thus 
Canfield Gregory, Conn. 17, 536. The plaintiff 
estopped claim reimbursement from the defendant. 


Without following counsel their long and detailed discussion 
the rights and liabilities the parties the broad fields agency 
and negotiable paper, feel that the conclusion just referred 
supported with compelling force the inquiry, What does equity 
and good conscience require the situation presented? assume 
without deciding that Keleher’s indorsements the plaintiff’s agent 
were unauthorized, and that, the rules the law merchant, the 
indorsements conferred legal title any subsequent holder, 
claimed the plaintiff, may the defendant required suffer the 
loss and the plaintiff permitted have the benefit these checks 
for second time? 

early case this state, the name the defendant had 
been forged indorser note made his brother, and the 
forger procured the money from the bank and invested goods. 
Upon the the forgery, the defendant succeeded obtain- 
ing the goods and selling them large profit, recouped himself 
for the full sum would have had pay had the indorsement been 
genuine. suit the bank against the alleged indorser the 
note, this court said: ‘‘These goods were reality bought with the 
money the plaintiff. Neither the Middlebrooks ever paid 
dollar for them, although they have had the whole avails sale 
them. The money was obtained the plaintiff fraud, and 
every principle justice the goods which were bought with ought 
regarded belonging the bank. These goods have been 
turned into money, which the hands the defendant. This 
verdict allowed stand will place the money where justly 
belongs. unnecessary inquire whether verdict could have 
been legally obtained this ground. The question whether 
are under obligation interfere with Union Bank Middle- 
brook, Conn. 95. Judgement was affirmed favor the bank 
against the party whose name had been forged upon the note. 

The facts have detailed are for the most part unchallenged, 
and study the requested changes the finding reveals nothing 
which justifies any material alteration it. The record establishes 
that Boyd was the general agent, charge the business the 
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plaintiff this state, with requisite broad powers; that expressly 
authorized the use and checks his hands the manner 
indicated, and directed the application the proceeds the further- 
ance the plaintiff’s business, and the plaintiff clearly estopped 
claim this action that the negotiation these checks was illegal. 


There error. 
this opinion the other Judges 


LIABILITY BANK WRONGFULLY 
DISHONORING CHECK 


Macrum Security Trust Savings Co., Supreme Court Alabama, 
129 So. Rep. 


Where bank, through error, refuses pay check drawn 
the manager corporation and the manager arrested, the 
question whether the bank liable the manager damages, 
one for the jury decide. 

the present case decision favor the defendant bank 
was reversed upon appeal and the case remanded that the jury 
might have opportunity pass the question whether the 
bank should have had knowledge the danger which was 
subjecting the manager refusing pay the check. 


Action for damages against the Security Trust 
Savings Company, for refusal honor check. Plaintiff takes 
nonsuit and appeals from adverse rulings pleading. 

Reversed and remanded. 

Count the complaint follows: 


Three. Plaintiff claims the defendant, 
Security Trust and Savings Bank, corporation, One Hundred 
Thousand Dollars ($100,000.00) damages for that to-wit, May 
30, 1927, the defendant was engaged the business 
banking the name and style Security Trust Savings Bank, 
which institution was located North Birmingham, County 
Jefferson, State Alabama, and plaintiff said time was Manager 
the City Plumbing and Heating Company, which was 
then and there depositor said defendant’s said bank. 
avers said time said City Plumbing and Heating Company had 
deposited said bank its account and its name over two 
hundred and forty dollars ($240.00) all which was well known 
said defendant and plaintiff said time and while said money was 
deposit said Bank drew the following check upon said account 
had the legal right do: 


NOTE For similar decisions see Banking Law Journal Digest (Third 
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“Security 
“Safety North Birmingham, Alabama, 
“Service 

May 17, 1927 No. 


Security Trust Savings Bank—61—518 


“Pay the order Meriwether Plbg. Sup. Co. $24.79 
Twenty Four and 79/100 Dollars 


“City Plumbing and Heating Co. 


Heating Co. 


“By 


City Plumbing 
Mgr. 2904 26th 
Phone Hemlock 2937. 


avers said check was drawn him under the authority 
granted him said City Plumbing and Heating Company. Plaintiff 
avers when said check was presented the Bank the payee thereof 
and while there was deposit said Bank said City Plumbing 
Heating Company said sum money excess two hundred 
and forty dollars ($240.00) subject the payment said check, 
all which was well known said defendant said time said 
Bank refused pay said check and wrongfully and falsely informed 
the payee thereof that there were funds said bank subject 
the payment said check. Whereupon the plaintiff was arrested and 
placed jail, suffered great loss credit, social standing, insult, 
and his business reputation for honesty 
greatly impaired; plaintiff was out business and was 
unable obtain any credit; plaintiff endured very great physical and 
mental pain and suffering. Plaintiff avers time said conduct 
said defendant was merchant and trader and had excellent 
and standing such and was engaged successful merean- 
tile business all which plaintiff lost the proximate cause 
defendant wrongfully refusing payment said check. Plaintiff avers 
all said damages him were proximately caused the wrongful 
the defendant wrongfully refusing pay said 


Count contained these added allegations: 


avers said damages him were proximately caused 
the wanton refusal the defendant pay said check, with the 
knowledge plaintiff would probably injured thereby and with reck- 
less disregard the 


Denson, Birmingham, for appellant. 
Crampton Harris, Birmingham, for appellee. 


FOSTER, J.—Appellant was the plaintiff tort action the 
court. For the purposes this appeal the facts alleged 
and the complaint may summarized follows: Ap- 
pellant was manager plumbing and heating company, which was 
depositor defendant’s bank. He, such manager, and with 
authority, issued check the company such bank. There were 
sufficient funds the company the bank subject the check. 
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The bank refused pay the check, wrongfully and falsely stating 
that the company did not have sufficient funds. Appellant was 
arrested and placed jail and suffered other special damages set 
out. The court sustained demurrer these counts. Appellant took 
nonsuit account such ruling and assigns error. 

Appellee brief and oral argument seeks sustain this ruling 
the court that ground demurrer which points out that the 
complaint does not state cause action. The particular this 
respect, argued, that the complaint shows breach duty 
appellant the respect charged, but only breach duty the 
which appellant was manager. appears that the result 
this appeal should determined proper decision that 
claim the sufficiency the complaint. 

is, course, well understood that check duly issued 
bank depositor having sufficient funds subject and 
properly presented for payment, and payment wrongfully refused, 
cause action arises favor the may sue for 
the breach contract, and (or) tort for the breach duty 
arising out the contract. First Nat. Bank Stewart, 204 Ala. 
199, So. 529, 302; Hooper Herring, Ala. App. 
455, So. 308; Id., Ala. App. 292, So. 785; Morse Banks 
and Banking (6th Ed.) 458; 696. 

The form action counts and tort arising out con- 
tract. The contract was not with appellant, and cannot sue for its 
breach. But, reason the contract, the question is, Did its breach 
constitute the violation duty appellant, who was the manager, 
alleged, the depositor, and who executed and issued the check? 

course, axiomatic that there can tort action main- 
tained except against one who owed duty fixed law the 
plaintiff, whether not there contract establishing the relations 
the parties. order sustain tort action under such 
stances there must the breach positive duty plaintiff which 
the law imposes incident the contract, when one exists. 
418, 426, 427; Wilkinson Moseley, Ala. 288; authorities supra. 

The difficult question which confronts this appeal whether 
there may legal duty owing banker the manager 
depositor company, reason such deposit, honor and pay the 
proper checks the depositor, properly issued such manager, 
when sufficient funds are deposit, and when such checks are 
properly presented for payment. solving that inquiry resort may 
had some common-place legal doctrines, and settled principles. 

said that, when the sole duty that created contract, the 
action usually limited the parties such contract their 
privies. But not so, though the contract necessary sustain the 


q 
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action, where there invasion legal duty the plaintiff 
independently concurrently with the contract, though not 
party it. 433, 434. 

have applied that doctrine the manufacture merchandise 
for human consumption, when, through negligence willful conduct, 
not suitable for such purpose. The ultimate consumer was not 
party the contract and cannot sue for its breach; but may, 
when intended for consumption the public, sue tort for the 
negligence the manufacturer resulting injury him the 
proximate result. B’ham Chero Cola Co. Clark, 205 Ala. 678, 
So. 64, 65, 667; Whistle Bottling Co. Searson, 207 Ala. 
387, So. 657; Try-Me Beverage Co. Harris, 217 Ala. 302, 116 
So. 147. 

was said this court that ‘‘An act negligence manu- 
facturer seller, which imminently dangerous the life health 
mankind, and which committed the preparation sale 
article intended preserve, destroy, affect human life, action- 
able third persons who suffer from the negligence regardless 
the privity B’ham Chero Cola Co. Clark, supra. 
This doctrine has been applied many situations, pointed out 
the note 434, the effect that whenever article sold 
one, but known for use third persons, and known 
the seller inherently dangerous such persons, there 
was negligence not knowing, the seller will liable tort 
the third person proximately injured such condition without fault 
his part, since there the violation duty independent of, but 
with contract. cannot escape liability the ground 
want privity contract between him and the person injured. 
514, 515. Upon this principle tort action will lie against 
the landlord favor the members the family tenant, when 
the tenant himself could have maintained such action for the 
breach duty repair. Anderson Robinson, 182 Ala. 615, 

would seem that the underlying principle (the basis all 
actionable torts) that one owes another the duty fixed law not 
negligently willfully wrongfully act which will prob- 
ably injuriously affect him, unless there legal justification. 
respect beverages, said, ‘‘The foundation the liability here, 
elsewhere, the superior knowledge the manufacturer seller 

applicable the instant the jury may find that the 
banker should have had knowledge the peril plaintiff individu- 
ally sustain some nature damage the proximate result the 
wrongful refusal cash the check issued the plaintiff, the man- 
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ager, and the name his principal. Stated otherwise, could 
said reasonably forseeable, that there was reasonable 
danger that this plaintiff individually would sustain damage, the 
proximate result the alleged negligent, willful, wanton wrong 
the bank, though such wrong consisted breach contract with 
the plaintiff’s principal, for which such principal would have tort 

Our conclusion that the answer the above inquiry that 
should left the jury proper proof and not determined 
matter law whether such alleged wrong did did not proxi- 
mately injure him and constitute the basis tort action, when 
the complaint alleges that did. The nature the recoverable 
damages not here presented, and not now considered. 

Counsel for appellee argue that, though the complaint alleges that 
plaintiff was manager the company, not alleged that the bank 
had any such knowledge. While there ground demurrer 
which goes that claim, and assuming want averment that 
respect, think that answer that the complaint shows that 
the check was refused because claim that ‘‘there were not suffi- 
cient funds said bank subject the payment said 
the officers the bank had doubt the authority plaintiff 
draw the check the refusal pay should have been placed that 
ground, and not the claim that there were sufficient funds; and 
that event different question would exist. 

Other grounds demurrer not seem point out material de- 

therefore conclude that the demurrer counts and were 
improperly sustained. 

Reversed and remanded. 


Rehearing. 

did not feel called upon our former opinion discuss the 
question whether each the special damages claimed could 
recovered this action. too well understood, thought, again 
refer the fact that such questions cannot tested demurrer 
the complaint. therefore concluded that confining our 
consideration the question primarily argued would giving 
the proper treatment the case. 

did not express opinion that the arrest plaintiff, 
claimed the complaint, was proper item recoverable damages. 
The question which seemed the only one involved, was 
whether cause action stated the complaint. this applica- 
tion have been cited several cases holding that the facts 
stated them such damages may not recovered, follows: Hart- 
ford All Night and Day Bank, 170 Cal. 538, 150 356, 
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1916A, 1220; Waggoner Bank Bernie, 220 Mo. App. 165, 281 
180; Bearden Bank Italy, Cal. App. 377, 207 270; 
190; Western Nat. Bank White, Tex. Civ. App. 374, 
828; and contra, Mouse Cent. Sav. Trust Co., 120 Ohio, 599, 167 
868, which may add, Woody Nat. Bank, 194 
549, 140 150, 725, 731, and note page 732. 

merely content ourselves with citing the cases, without express- 
ing any view. Appellant has not undertaken give his citations 
argument which relies sustain this claim damages, but 
points out that the question not properly raised, and such find 
the fact. 

Appellee also challenges the correctness the conclusion that the 
complaint states cause action. The more study the question, 
the better are convinced that does state cause action. 

The authorities generally sustain the view that the wrongful 
refusal honor check very effectual way slandering the 
depositor his trade, and that this character case akin and 
comes within the category slander suits. 74; First Nat. 
Bank Co., 144 Ark. 149, 222 40; First 
Nat. Bank, Ark. 370, 211 919, 940; Lorick 
Palmetto Bank Trust Co., 185, 206, Ann. Cas. 
818; Svendsen State Bank Duluth, Minn. 40, 1086, 
552, Am. St. Rep. 522; State Bank Marshall, 163 
Ark. 566, 260 431, 202; Morse Banks and 
Banking (6th Ed.) 458, 1008. 

The distinction sometimes said that slander, properly 
considered, where defamatory words are used, whereas this nature 
tort effect defamation acts. James Co. Con. Nat. Bank, 
857. 

The act the banker refusing honor the check said 
impute insolvency bad faith the drawer the check, and has 
the effect slandering the merchant trader his business. State 
Bank Marshall, supra; First Nat. Bank, 138 Ark. 370, 
Co., 144 Ark. 149, 222 40; Patterson Marine Nat. Bank, 
130 Pa. 419, 632, Am. St. Rep. State Bank, 
supra. 

The courts generally agree that there the 
measure damages for dishonoring check when the depositor 
trader and when nontrader. First Nat. Bank Stewart, 
supra; MeFall First Nat. Bank, Ark. 370, 211 919, 
947, seq.; 306; State Bank Marshall, 163 Ark. 
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566, 260 205; James Co. Bank, 105 Tenn. 
867; Patterson Marine Nat. Bank, 140 Pa. 419, 632, Am. 
St. Rep. 778. 

Taking the view that the wrongful dishonor the check de- 
positor akin slander, and imputes insolvency, dishonesty, bad 
faith the drawer, and fact defamation conduct, 
apparent that such doctrine applies him who such conduct 
directly defamed. The jury could find that the defamation directly 
applied plaintiff, whose name was signed the check for the 
depositor. The act giving worthless check, affects its morals, 
was that plaintiff personally. The conduct the bank could 
construed claim that plaintiff representative official 
had thus drawn check the depositor which had 
funds subject it, and was therefore act dishonesty and bad 
faith his part, individual. this defamation con- 
duct the depositor, the jury could infer that was such plaintiff 
also. keeping with this theory the Supreme Court South Caro- 
lina made the following observations Launay Union Nat. 
Bank, 116 215, 107 925: 


main point raised the exceptions that, the account 
standing the name the plaintiff treasurer, his personal credit 
was not affected the dishonor, and not therefore entitled 
damages. The theory upon which damages, substantial, but temperate 
amount, are allowed such that the dishonor the check 
declaration against his and correct business dealings. 
Lorick Bank, 188, 206, Ann. Cas. 818; Wilson 
more particular with the trust funds than with his own, and his 
laxity reference them correspondingly greater reflection, 
not only upon his but upon his business methods and the 
which should exercise.’’ 


that think the result, originally announced us, follows, 
viz.: That the complaint states cause action, for that the 
nature defamation plaintiff conduct, and this line 
with the reasoning our former opinion. 

Our attention the fact that the opinion stated 
that the complaint shows the check was refused because claim 
that ‘‘there were sufficient funds said bank subject the pay- 
ment said whereas the complaint does not use the word 
this connection. observe that counsel for appellee 
are correct this respect. However, cannot agree with them that 
the effect different. not think that proper interpretation 
such language that meant challenge the authority plain- 
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tiff draw the check the name the depositor. would cer- 
tainly most unusual and misleading way declining payment 
that account. say that there are ‘‘no funds the bank subject 
the check’’ means question the authority plaintiff draw it, 
construction are not willing such language. 

not feel justified departing from the conclusion reached 
the former opinion, and the application for rehearing overruled. 


CHECK PAID FORGED INDORSEMENT 


United Motor Car Co., Inc. Mortgage Securities Co., Inc., Court 
Appeal Louisiana, 128 So. Rep. 307 


person who receives check forgery the payee’s in- 
dorsement cannot enforce against the drawer. 

this case office manager the defendant corporation 
prepared approval voucher for the issuance check for $800 
one Johnson with whom the company had previously had deal- 
ings. The manager had the check signed the proper officers 
who believed that the check represented amount actually due 
Johnson, the fact being that the company the time owed John- 
son nothing. The manager indorsed Johnson’s name the check 
and transferred the plaintiff company payment for 
automobile. The check was but was later returned 
the plaintiff company after the discovery the forgery and charged 
back its 

was held that the plaintiff could not recover from the de- 
fendant for the reason that held the check under forged in- 
dorsement which does not pass valid title. The check could not 
regarded payable fictitious person and, therefore, 
bearer because the officers the defendant, who signed it, had 
knowledge the fact that the manager had intention deliver- 
ing the payee. 

The Louisiana statute, Laws 1912, page 44, which requires 
depositor give notice his bank within one year after the 
payment ‘‘forged raised’’ check does not apply check 
bearing forged indorsement. applies only which 
bear forged drawer’s signature, which have been wrongfully 
raised. 


Action the United Motor Car Company, Incorporated, against 
the Mortgage Securities Company, Incorporated. From the judg- 
ment, plaintiff appeals. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 419, 452, 1147. 
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Judgment amended, and amended affirmed. 

Hammett, New Orleans, for appellant. 

Manning Heard and Wm. Ogden, both New Orleans, 
for appellee. 


JANVIER, J.—Charles Muller was the acting head the loan 
department Mortgage Securities Company, Inc. had 
authority sign checks for the corporation, but, head his de- 
partment, was his duty approve certain payments which his 
department was interested and, upon receipt his approval the 
form written voucher, the necessary check was signed other 
employees officers. 

The Mortgage Securities Company, Inc., for some time prior 
the events which gave rise this suit, had, through its loan de- 
partment, been managing what was known the ‘‘Duggan Estate’’ 
and had, connection with that estate, made payments one 
Johnson, plumbing contractor Baton Rouge. 

Though the particular time question payment was due 
Johnson, and though all payments made him theretofore had been 
very modest amount, Muller executed the necessary approval 
voucher for the issuance check payable Johnson for $800. 

This check, after being executed behalf Mortgage Securi- 
ties Company, Ine., Miller, its vice-president, and 
Ogden, manager its bond department, was, due course, placed 
Muller’s desk ostensibly for delivery Johnson, named payee. 

Muller thereupon indorsed Johnson’s name upon the check after 
writing the words ‘‘Pay the order 

Being desirous purchasing automobile, Muller 
ceeded the place business plaintiff June 1926, and, 
after selecting car suitable him, gave plaintiff the check 
which have referred payment account the purchase price. 

Plaintiff thereupon deposited the check with Canal Bank Trust 
Company, which institution sent the Whitney Bank, which 
bank was drawn and which was due course paid. 

During the early part August, 1926, Mortgage Securities 
Company, Ine., that Muller was guilty certain 
tions, and investigation and audit the affairs theretofore handled 
him was commenced. 

result this investigation, developed that the check 
question should not have been executed; that neither the amount 
thereof nor, fact, any other amount, was due Johnson; and that 
the indorsement was forgery executed Muller. the meantime 
the automobile had been seized and sold the instance another 
Muller, but plaintiff, although present the sale, because 
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its custom being represented all sales automobiles formerly 
sold it, made attempt protect itself bidding the auto- 
mobile because did not know that was interested reason 
the fact that the $800 payment made depended upon forged 
indorsement. 

November 13, 1926, the Whitney Bank was notified that the 
indorsement was forgery. That bank called upon the Canal Bank 
Trust Company for reimbursement, which was forthcoming, and 
Canal Bank Trust Company thereupon charged the account 
plaintiff with the amount thereof, after notifying that itself had 
been notified that the indorsement was forged. 

This suit the result. 

charged that Mortgage Securities Company, Ine., which, 
note, has since been placed the hands receiver, liable 
petitioner two grounds: 

First, that the check was payable fictitious person, known 
such the agent who issued it, and was therefore reality 
payable bearer, and that thus, under the Negotiable Instruments 
Law (Act No. 1904), title thereto passed bona fide third 
holder, even without endorsement; and, 

Second, that the negligence defendant not properly safe- 
guarding the issuance its checks, and later not promptly notify- 
ing plaintiff the discovery the forgery, rendered liable, 
regardless whether title the check passed mere delivery. 

Defendant, the other hand, contends that the check was not 
payable fictitious payee, and that, even could con- 
sidered, nevertheless cannot charged with knowledge the fact 
that the payee was fictitious, and that, the absence such knowl- 
edge, the instrument cannot considered payable bearer. 

Defendant also maintains that notified the Whitney Bank 
soon discovered the forgery; that discovered soon 
was reasonably possible for so, and that therefore was 
not guilty laches this regard; and that the fact that plaintiff 
failed protect itself buying the the sale insti- 
consequence the delay, there was fact delay, that cannot 
chargeable matter law that delay. was conceded 
that Johnson, named payee, was existing person, and that 
plaintiff, when the check, made investigation deter- 
mine whether the indorsement thereon was genuine, and thus 
argued that the real cause plaintiff’s loss was its failure investi- 
gate effort determine whether not the endorsement 
Johnson was genuine. 

not think that can said that the was payable 
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fictitious payee the sense contemplated the Negotiable Instru- 
ments Law, and therefore feel that should not treated 
instrument payable bearer, primarily because the payee named 
actually existed, and also because the persons who issued the check 
behalf defendant did not know that was intended drawn 
for the benefit any other person than Johnson, with whom and 
with whose connections with the institution they were familiar. 


cannot treated payable bearer unless the maker knows 
the payee fictitious, and actually intends make the paper 
payable fictitious Seaboard National Bank Bank 
America, 193 26, 34, 829, 831, (N. 8.) 499. 


the footnotes page 180 Corpus Juris, vol. find the 
following 


rule (that paper payable fictitious person payable 
bearer) applies only paper put into circulation the maker with 
knowledge that the name the payee does not represent real per- 
son. The maker’s intention the controlling consideration which 
determines the character such paper. cannot treated pay- 
able bearer unless the maker knows the payee fictitious, and 
actually intends make the paper payable ‘fictitious person.’ 

There are authorities the contrary this country, but the 
elear weight authority both England and the United States 
favor this 


surprisingly similar that before us, Los Angeles In- 
vestment Co. Home Savings Bank, 180 Cal. 601, 182 293, 295, 
1193, which the facts set forth appellee’s brief 
were that ‘‘one Emory, manager the insurance department 
plaintiff, requested the accounting department issue checks 
payment premiums due agents plaintiff and upon receipt 
the checks Emory endorsed them the name the ostensible payee 
and then endorsed his own name and secured the payment,’’ the 
court said: 


also true that the payee named several the checks had 
existence the mind Emory, and that the payees named all 
the others with one exception were persons whom 
Emory did not intend the checks come. Emory, the payees, 
with the single exception noted, were all fictitious. question is: 
Were they fictitious the plaintiff company? The answer this 
question obviously depends upon whether Emory’s intention that the 
checks made payable persons who were not receive the paper 
attributable the company. The bank’s counsel their 
brief say: ‘But appellant did intend something when issued the 
checks. What was it? intended that the money paid the 
person whom Emory intended paid—and the money was 
paid.’ 
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the very crux the matter. But true? Plainly 
not. Emory did not execute the checks behalf the company. 
the intention the officers who did that must taken the 
intention the company. The execution the checks was one within 
the scope their authority, not within that Emory. these 
officers, plain that they did not intend execute checks 
fictitious parties pay money the person whom Emory in- 
tended should paid, wit, himself. They intended pay money 
what they believed existent persons, and, this being so, the 
checks cannot considered made fictitious 


Nor believe that makes any difference that, all prob- 
ability, these officials would readily have signed the check had 
really been payable person who did not exist, but who was 
certified Muller entitled it, because recognize that 
modern business demands that trust and confidence placed 
corporations their various officials, and believe that the follow- 
ing doctrine, enunciated Los Angeles Investment Co. Home 
Savings Bank, supra, entirely sound: 

chiefly made that the company relied upon the 
honesty its heads departments and the regularity their face 
the demands requisitions which such heads approved, and make 
investigation determine whether such demands were fraudulent 
not. But trust must placed some one (Kohn Sacramento 
Co., 168 Cal. 141 626; The Yamafo Bank Southern 
California, 170 Cal. 351, 149 826), and necessarily heads de- 
partments. trusting them regard demands for checks for dis- 
bursements regular upon their face negligence, would negli- 
gence trust them hundred other ways which within 
their power defraud their employer. Business could not con- 
any such basis. impossible for any large concern 
investigate minutely advance every demand for disbursement neces- 
sary for make its daily business. The delay and expense 
doing would too great.’’ 


said counsel for plaintiff that there are Louisiana de- 
cisions involving the question presented here. far have been 
able correct this statement, but cannot agree 
that the law other jurisdictions unsettled state 
suggests. 

The decisions which mainly relies, Litchfield Shuttle Co. 
Cumberland Valley National Bank, 134 Tenn. 379, 183 1006. 
Equitable Life Society National Bank Commerce 
(Mo. App.) 181 1176, and Snyder Corn Exchange National 
Bank, 221 Pa. 599, 876, 128 Am. St. Rep. 780, were rendered 
eases which the person drawing the check had full authority 
and did knowing that was not intended the 
person named payee, which the payee named was purely 
fictitious person. 
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Here Muller did not draw the check, and the officials who did 
were justified believing that was really intended for Johnson, 
who was real person and who had had dealings with their institu- 
tion. 

The loss resulting from the forgery indorsement properly 
falls him whose claim the instrument depends upon the 
dorsement, and his duty, before accepting from one person 
check payable another, investigate and determine whether 
bears the genuine indorsement that other. 

was said Jordan Marsh Co. National Shawmut Bank, 201 


one fraudulently induced deliver person who not 
entitled check made payable another person who not en- 
titled payment it, can his negligence suffering the fraud 
practiced upon him found direct and proximate cause 
payment made the banker whom the check drawn, upon 
forged indorsement the name the payee, without any investiga- 
tion the banker the genuineness the indorsement? 
think not. The check like any other check payable real person 
which happens the possession another person. possible 
forge indorsement upon it, forge indorsement upon 
any other check. But the whole duty seeing whether there 
forgery such indorsement upon any check rests primarily 
upon the banker. The drawer the check has nothing with 


That plaintiff was not sooner notified that the indorsement 
which relied for the title the instrument was forgery 
unfortunate but one which, appears us, cannot 
charged defendant. 

the supposed drawer the duty the drawer, within reasonable 
time after the return the instrument, notify the bank the 
forgery. That even the case the forgery the signature 
the maker may take some time discover the forgery recognized 
the Legislature, and therefore, under Act No. 1912, the 
drawer given one year notify the bank such forgery. But 
such duty exists the case forged indorsement. far 
know, entirely possible that forged indorsement may not come 
light for indefinite period, and, unless can shown, 
not think was shown here, that there was some duty discover 
the forgery sooner than was discovered, the person who has been 
defrauded may upon the bank which has paid the check upon 
forged indorsement for restitution whenever the discovery the 
forgery made. 

The rule set forth Sprague West Hudson Trust Co. al., 
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sound: 


are quite unable see any équity favor complainants. 
true that Swift Co. owed their bank, after return their 
paid checks, exercise reasonable diligence and care examine the 
vouchers and the account stated the bank, and inform any 
errors thus discoverable. (Authority cited.) But have never heard 
that this duty extended others than the bank. Persons into whose 
hands check may come before payment take the risk forged signa- 
tures and forged indorsements, preceding their own. There 
was privity between them [complainants] and Swift Co. 
that the latter were interested was that the bank should not pay 
out money their account improperly; and, did so, the question 
whether should respond Swift Co. one which complainants 
would seem have legal equitable interest. have seen that 
bank which has paid forged indorsement may some de- 
fend against its depositor the theory negligence; but have 
never heard this rule being invoked favor any one but the 
depository bank. Its contract with the depositor pay its debt 
him when and demanded checks upon it. The claim 
estoppel set the brief rests the notion that Swift Co. owed 
the including complainants, some duty care examining 
their own accounts and returned vouchers. know such 


But the record convinces that all reasonable diligence was 
exercised investigating the Muller, and that, after 
the discovery the particular forgery involved here, the bank was 
notified with reasonable promptness, and that defendant cannot 
held liable this ground. 

therefore ordered, adjudged, and decreed that the judgment 
Hopkins, receiver Mortgage Securities Company, and that, 
thus amended, affirmed the cost appellant. 

Affirmed. 


CERTIFICATE DEPOSIT PROTECTED 
GUARANTY LAW 


Shaw, Banking Commissioner, McBride, Commission Appeals 
Texas, Rep. (2d). 121 


funds with per cent. interest the return the certificate 
properly indorsed, protected under the Texas deposit guar- 
anty law. 


NOTE For similar decisions see Banking Law Journal Digest 
Edition) 330. 
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Suit McBride, the independent executrix the 
estate McBride, deceased, and another, against James Shaw, 
banking commissioner, ete. Judgment for the plaintiffs was affirmed 
the Court Civil Appeals (2d) 410], and the banking 
brings error. Judgments affirmed. 

Sutton and John Goodwin, both Austin, and Joe 
Goodwin, Jacksonville, for plaintiff error. 

Carpenter, and Clark, Harrell Starnes, all Greenville, 
for defendants error. 


HARVEY, J.—We adopt the statement the case made 
the Court Civil Appeals. For convenience, quotation marks, except 
they appear the statement, will omitted. 

June 26, 1926, Carpenter and McBride deposited 
with the People’s State Bank Floyd, Tex., $1,800, and received 
from the president the bank the following 


No. 
State Bank, Floyd, Texas. 
Deposit. 

Carpenter McBride has deposited this bank 
eighteen hundred dollars ($1,800.00) payable the order 
Carpenter McBride current funds the return this 
certificate properly indorsed months after date with interest 
per cent. per annum. 

subject check. 

interest after months. 

Matthews, President.’’ 


Prior that date the bank had adopted the bond security system 
for protecting its depositors. The bank owned $15,000 United 
States bonds, which were delivered the banking commissioner 
the manner prescribed law for securing the bank’s depositors. 
October 20, 1926, the bank was closed and placed the hands the 
banking commissioner for liquidation. November following, the 
Carpenter and McBride was presented for allowance. The 
commissioner rejected the claim charge against the security 
pledged, but allowed general unsecured debt. This suit was 
then filed Carpenter and Mrs. Jane McBride, the independent 
executrix the estate McBride, November, 1927. The 
purpose the suit establish the claim charge against the 
security pledged the bank for the protection its depositors. The 
was tried before the court without jury, and judgment was 
rendered favor the plaintiffs. From that judgment the banking 
has appealed. 

The Court Civil Appeals affirmed the judgment the trial 

The Court Civil Appeals correctly held that the defendants 
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error possess the character ‘‘depositors’’ within the meaning 
articles 475 and 475a the Statutes, amended the Act 1925. 
The reasoning that court, speaking through Judge Hodges, sound, 
think, and the question involved was decided correctly. 

therefore recommend that the judgment the trial court, and 
that the Court Civil Appeals affirming same, affirmed. 

CURETON, J.—The judgments the district court and Court 
Civil Appeals are both affirmed, recommended the Com- 
mission Appeals. 


PAYMENT SAVINGS BANK DEPOSIT AFTER 
DEPOSITOR’S DEATH 


Paddock Anglo-California Trust Co., California District Court 
Appeal, 290 Pac. Rep. 550 


bank which good faith and the exercise ordinary 
pays savings deposit the written order the depositor, 
after the depositor’s death, but without knowledge the death, 
not liable the depositor’s estate. 


Action Paddock, administrator the estate May 
Howe, deceased, against the Anglo-California Trust Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed. 

Young Hudson, San Francisco, for appellant. 

Henderson, San Francisco, for respondent. 

NOURSE, J.—Plaintiff sued the administrator the estate 
May Howe recover money deposited with defendant deceased. 
Plaintiff had judgment for $3,949.27, and the defendant appeals 
bill exceptions. 

The complaint contained the allegation that the time her 
death June 22, 1923, May Howe was depositor with the defend- 
ant, having balance the savings account, $559.47 
the Liberty bond account, and one $50 Liberty bond. The 
appointment and qualification her administrator were then set 
forth, followed the allegation that the administrator had not 
withdrawn any portion said accounts the Liberty bond, and 
that demand was made upon the bank for payment, which was 
refused. The answer was simple denial that the deceased had 
deposit the time stated any balance either said accounts 
any Liberty bond. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1117-1123. 
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The cause was tried upon written agreed statement 
facts, and the trial court found accordance with such statement. 
The cause was tried and presented this appeal without any dis- 
tinction being made among the three separate accounts, the entire 
sum sued for being treated savings bank deposit, that term 
commonly used. will treat the case the same manner, con- 
fining our discussion the liability savings bank for the pay- 
ment out savings account, after the death the depositor, 
the holder genuine order, accompanied passbook, but without 
notice the death the depositor. 

the stipulation facts, the order the depositor was included, 
reading: ‘‘Los Altos, Cal. June 21st, 1923. Anglo California Trust 
Co., Sirs: Enclosed please find pass books. wish close account 
and possible sell Liberty bond. Kindly pay the balance 
account John Fonner. necessary close the account 
once very ill and must have the money. Sincerely yours, 
[Signed] Mrs. May Howe. (Mrs. Bagot)’’ witness. 

was also stipulated: ‘‘That the said John Fonner did not 
said time all tell the said defendant the fact that the 
said May Howe was dead, nor did the defendant make any inquiries 
that regard; that said Fonner was personally known the de- 
fendant and that defendant paid said above sums good faith and 
the regular course business, the custom this bank 
payment ordinary checks and orders, and had notice the 
fact that May Howe was dead before the time such payment 
unless the order above set forth constituted notice matter 
law unless any facts stipulated herein shall constitute such 
notice matter law.’’ 

view this stipulation, which the trial found true, 
the question resolves itself into one what degree care re- 
quired savings bank under such and 
connection the distinction between commercial and savings bank 
must borne mind. this point said, Evans Bank 
Italy, Cal. App. 259, 262, 274 74: ‘‘The duties and liabilities 
commercial bank and savings bank are not necessarily the 
same, and some respects are different. Kelley Buffalo Savings 
Bank, 180 171, 105 Am. St. Rep. 720, 317, 
995. savings bank bound exercise ordinary and dili- 
gence only. 871; Krishkan New York Savings Bank, 
Mise. Rep. 52, 156 298; Langdale Citizens’ Bank 
Savannah, 121 Ga. 105, 104 Am. St. Rep. 94, Ann. Cas. 257, 

The leading case the subject, and the one which has been fol- 
lowed the few authorities found, Kelley Buffalo Sav. Bank, 
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180 171, 995, 105 Am. St. Rep. 720 (see annotation 
317, page 338), where the rule was laid down that 
the very necessities the business relation between such banks and 
their depositors required that the banks should held the rule 
ordinary and diligence only. 

Applying this rule the case hand, are faced with the 
finding the trial court that this the bank paid good 
faith and the regular course business and without knowledge 
the death the depositor. true that the trial court did not 
find words that the bank acted with ordinary and diligence, 
but, when add the finding made the legal presumptions that 
person takes ordinary care his own concerns and that the ordinary 
business has been followed (section 1963, Code Civ. Proc.), 
the complete. But, aside from this, have the positive 
finding that the bank paid without notice the death the depositor 
and have been unable find any authority holding that the 
bank responsible the estate under such 

argued that the bank had constructive notice through the 
form the order and other facts stipulated to. But the trial court 
did not find. found that there was notice all unless this 
order and these facts constituted notice matter law. But 
the question whether certain facts are sufficient constitute con- 
structive notice one determined the light all the cireum- 
stances each 

Aside from the order the depositor, the only additional fact 
the stipulation which urged sufficient put the bank 
notice that the order was presented for payment six days after its 
date, but the this lost the fact that the 
order was executed outside San Francisco and that Saturday and 
Sunday intervened. the order itself, argued that the bank 
was put upon notice the statement the depositor that ‘‘it 
necessary close the account once very ill and must have 
the money.’’ can read nothing this language but request 
the part the depositor hasten the payment without requiring the 
usual notice advance the payment account this size. 
Certainly the bank cannot required every case refuse pay- 
ment until has been satisfied the state health the de- 
positor. this were so, death might result during the delay and 
direct result the bank’s refusal furnish the funds necessary 
the emergency. 

But, viewing these circumstances with the presumptions noted 
and the express finding that the bank acted with due and the 
regular course business, are forced the conclusion that the 
facts relied are insufficient constitute constructive notice 
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matter law because, payment under such circumstances with 
due care and the ordinary course business, then the rule 
‘‘ordinary announced the cases cited would become wholly 
meaningless. 

Judgment reversed. 


FUNDS PLACED CALL CREDIT 
INSOLVENT BANK NOT DEPOSIT 


Mobley, Superintendent Banks Bank Mt. Dora, Supreme 
Court Georgia, 152 Rep. 101 


The plaintiff bank forwarded check trust company 
placed with other banks The trust company deposited 
the amount the credit bank, which subsequently became 
insolvent, another bank and advised the plaintiff bank. The 
money was withdrawn the insolvent bank, which, while was 
still solvent, issued the trust company certificate deposit 
therefor, and listed its liability thereon call money due the 
plaintiff bank prior the issue the certificate deposit. 
was held that the transaction was not deposit with the insolvent 
bank within the meaning the provision that shareholders 
banks may assessed for payments depositors. The claim 
the plaintiff bank against the insolvent bank was contractual 
liability under Georgia Code 1926, 2366(70), entitling the plain- 
tiff bank participate the general assets the bank, but not 
the distribution amounts assessment against 
the shareholders. 


Petition the Bank Mt. Dora against Mobley, Super- 
intendent Banks, ete., and others. Judgment for plaintiff, and 
defendants bring error. Reversed. 

Bank Mt. Dora, Fla., brought equitable petition against 
Mobley, superintendent banks Georgia, and the Bank 
Stockbridge, which was placed the hands the superintendent 
banks for liquidation July, 1926. The petition alleged that 
Bank Stockbridge was indebted petitioner $7,675 certificate 
deposit follows: ‘‘Bank Stockbridge, No. 911. Certificate 
Deposit, Stockbridge, Ga. April, 1926, $7,500. Not subject 
check. Bank Mt. Dora, Mt. Dora, Fla., has deposited this bank 
seven thousand five hundred no/dollars, payable themselves 
bearer current funds the return this certificate properly 
endorsed, months after date, with interest per cent. per 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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annum for the time specified only. Moore, Cashier, Counter- 
signed, Hamilton.’’ Petitioner filed its claim upon this certificate 
deposit; but the superintendent banks refused allow peti- 
tioner share the distribution the funds the defendant 
bank depositor. Petitioner prayed judgment establishing its 
valid depositor’s claim against the assets the Bank 
Stockbridge; and that the superintendent banks enjoined from 
further distributing any funds received assets the bank, with- 
out reserving sufficient portion the funds permit petitioner 
receive upon its claim the amount dividends which petitioner 
entitled receive from the moneys collected from assessments levied 
upon the stockholders the bank. The defendants answered; and 
the was submitted the judge, without jury, upon agreed 
statement facts, follows: 


Bank Mount Dora and the Bank Stockbridge were 
both members what known the ‘Witham System Banks.’ 
The Bankers Trust Company was the financial agent both banks. 
Among other services performed the Bankers Trust Company for 
the banks which were members the ‘Witham System’ was the 
borrowing money for them, and the lending, investing, depositing 
and otherwise placing interest their surplus funds. per- 
formed these services under form contract, copy which 
attached and marked Exhibit amounts money were 
placed Bankers Trust Company for member banks with other 
member banks bearing interest six per cent., and were 
handled the following way: bank having surplus funds would 
forward checks the Bankers Trust Company, placed with 
other banks otherwise placed interest conformity 
with the contract existing between the forwarding bank and said 
Bankers Trust Company. The Bankers Trust Company would place 
these funds, sending the forwarding bank letter advice stating 
that the funds had been placed with named bank, and sending 
the bank with which the funds were placed corresponding 
letter advice showing that the money placed with had been 
advanced furnished certain named bank. note other 
evidence indebtedness was executed the bank with which money 
was placed direct communication passed between the 
bank receiving and the bank furnishing the money, but 
tions regarding the money were and with Bankers Trust Company. 
Interest the amount was collected through the Bankers Trust 
Company. When the bank furnishing such funds wished any 
them would write telegraph the Bankers Trust Company 
place much its call money deposit with its New York 
Atlanta correspondent, forward check for the amount de- 
sired. The course dealing between said Bankers Trust Company 
and its member banks also included the practice placing funds 
one member interest with another member bank and taking 
ordinary promissory note providing interest and attorney’s fees 
from the bank taking the funds and payable the bank furnishing 
the money. The rate interest these notes was usually per cent. 
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The Bank Mount Dora placed large amount money 
through the Bankers Trust Company. Among other call money 
transactions, placed this way with the Bank Stockbridge 
$7,500 February 1926. Bankers Trust Company, using part 
check received from Bank Mount Dora, deposited $2,500 
the credit Bank Stockbridge the Fourth National Bank 
Atlanta, which was the Atlanta correspondent said Bank Stock- 
bridge, which kept funds against which would draw remit- 
ting Atlanta exchange. Bankers Trust Company 
fied Bank follows: ‘Bank Stockbridge, Stock- 
bridge, Ga. Letter advice covering call funds. deposit 
2,500 with Fourth National Bank. From: Deposited $2,500 Bank 
Mount Dora, Mt. Dora, Fla.,’ and notified Bank Mount Dora 
follows: ‘Bank Mount Dora, Mount Dora, Fla. Letter 
Advice covering call funds. deposit $2,500 with Bank Stock- 
bridge. From using your check $2,500.’ 24, 1926, 
Bankers Trust Company collected $5,000 for the Bank Mount Dora 
from item owing Oglethorpe, Georgia. This $5,000 was that 
date deposited the Fourth National Bank Atlanta the 
Bank Stockbridge, and notices, similar the foregoing were 
mailed Bank Stockbridge and Bank Mount Dora. The two 
amounts, wit, the $2,500 item and the $5,000 item deposited 
the Fourth National Bank the the Bank Stockbridge, 
were actually withdrawn from the Fourth National Bank the 
Bank Stockbridge regular course its business some time 
prior the issuing the certificate deposit question. May 
18, 1926, Bankers Trust Company requested the Bank Stockbridge 
forward certificates deposit payable seven named Florida 
banks, Bank Mount Dora; copy its letter being at- 
tached hereto Exhibit May 19, 1926, the Bank Stock- 
bridge mailed the Bankers Trust Company the deposit 
No. 911 for $7,500, described paragraph four the petition, to- 
gether with the other six certificates covering funds, requested 
the Bankers Trust Company its letter the 18th. 
the letter enclosing these certificates attached Exhibit This 
certificate, No. 911, was intended $7,500 placed with 
Bank Stockbridge the manner hereinbefore stated. July 
1926, the Bankers Trust Company forwarded the said 
deposit, together with thirteen others, the Bank Mount Dora. 
Copy the letter enclosing these certificates attached Exhibit 
The certificate deposit was retained Bank Mount Dora 
until its proof claim based thereon was filed with the liquidating 
agent the Bank Stockbridge. The certificate the liquidating 
agent the State Banking Department, allowing the proof 
the Mount Dora Bank, was issued due The Bank 
Stockbridge the date received the funds the Mount Dora 
Bank, wit, February, 1926, and the time issued said 
icate deposit and until July 14, 1926, was going paying 
its obligations banking house due course. The liabili- 
ties the Bank Stockbridge were listed its books under the 
following heads: (a) deposits check; (b) savings deposits; 
time certificates deposit; (d) money due; (e) bills payable. 
When the two items $2,500 and $5,000 were deposited Bankers 
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Trust Company the Fourth National Bank the Bank 
Stockbridge, that bank entered the items its books 
money due Bank Mt. Dora,’ the entry showing the interest rate 
per cent. its reports the superintendent banks the 
items were listed money due Bank Mt. Dora, interest per 
cent.’ the books the Bank Mt. Dora the items were entered 
money due Bank Stockbridge, interest per cent.’ 
When the time certificate deposit was forwarded Bankers Trust 
Company was entered the books Bank Stockbridge 
time deposit, the call money entry being eliminated ac- 
cordingly. Bank Mt. Dora also entered the time certificate 
deposit for $7,500 time certificate deposit, making the appro- 
priate cross-entry eliminating the call money entry its ledger. 
July 14, 1926, when the Bank Stockbridge closed, its time certifi- 
deposit outstanding amounted $125,437.56, which 
$52.500 had been issued banks belonging the ‘Witham System,’ 
the request the Bankers Trust Company. The superintendent 
banks assessed the stockholders the Bank 100 per 
the par value their order pay the depositors 
the about August 31, 1928, notified the Bank 
Mount Dora that had classified its claim liability, 
and since that time has refused the claim deposit entitled 
share the amount collected from the assessment the stock- 
holders. The sole question passed this whether 
not the Bank Mount Dora entitled share depositor 
the funds collected from the assessment the stockholders the 
Bank 


unnecessary set out detail the exhibits referred to. 
The court decreed (a) that the certificate deposit held the 
plaintiff was lawfully issued; (b) that the issuance the certifi- 
the Bank Stockbridge constituted the plaintiff depositor 
said bank; that such depositor plaintiff entitled par- 
ticipate the distribution all amounts assessments 
against the stockholders the Bank Stockbridge pro rata with 
other depositors. this ruling the defendants excepted. 

Orville Park, Macon, and Davie, Atlanta, for plain- 
tiffs error. 

Hall, Grice Bloch and Holliday, all Macon, and 
Austin Boykin, and Robt. Jonés, Jr., all Atlanta, for de- 
fendant error. 


HILL, J.—This falls within the principle ruled Citizens’ 
Bank Waynesboro Mobley, 166 Ga. 543, 144 119, 
1383, which was followed Bank Dania Farmers’ Traders’ 
Bank, 169 Ga. 151 803. 

(a) under the facts the fully set forth 
the statement facts, the transaction was not with the 
Bank Stockbridge, contemplated the General Assembly 
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providing that shareholders banks may assessed for the payment 
depositors. 

(b) The plaintiff entitled participate the general assets 
the Bank Stockbridge, its claim ranking contractual liability 
under subsection section 19, art. the Act 1919, re- 
enacted Ga. 1925, pp. 119, 129, Park’s Code, Supp. 1926, 
2268(s), Michie’s Code, but the plaintiff not entitled, 
virtue such claim, participate the distribution any 
amounts collected assessment against the stockholders the Bank 
Stockbridge. 

Judgment reversed. 

All the Justices concur. 


OFFICERS FURNISHING CASH REPLACE 
NOTES REJECTED BANK EXAMINER 
ENTITLED PROCEEDS 


Yazoo State Bank Kimbrough, Supreme Court Mississippi, 127 
So. Rep. 265 


Where bank the president and certain directors 
the bank put take the place notes which the bank 
examiner has rejected, and was agreed that these notes should 
the bank trust fund for the benefit the 
directors who advanced the money, and that the proceeds when 
should special account and distributed 
ratably among them, the transaction was effect sale the 
notes for cash their face value, and the decease the cashier 
his administratrix was entitled recover his share the proceeds 
the notes collected. 

Where, the action the administratrix against the bank, 
there was nothing show that there was any fixed and definite 
date which the bank was required disburse such fund, and 
was not shown that the administratrix made demand for pay- 
ment any date prior the filing her suit, she was not entitled 
interest the share for any time prior the filing 
the suit. 

Liberty bonds belonging the cashier were put collateral 
was interested, and upon their return they were received the 
owner the agency, who was also vice-president 
the bank, and were him placed the vault the bank. The 
administratrix claimed the value certain the bonds 
for. was held that the bank was most 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 


THE BANKING LAW JOURNAL 889 


gratuitous bailee, and the cashier’s administratrix could not recover 
the value the bonds unaccounted for the absence proof 
that the bank was guilty any negligence connection with 
the care and custody the bonds. 


Action Mrs. Maude Kimbrough, administratrix bonis non 
the estate Kimbrough, deceased, against the Yazoo State 
Bank. From the decree, defendant appeals, and complainant cross- 
appeals. 

Reversed and rendered direct appeal, and affirmed cross- 
appeal. 

Bradford, Itta Bena, for appellant. 

Gardner, Odom Gardner, Greenwood, for appellee. 

COOK, J.—The complainant, Mrs. Maude Kimbrough, ad- 
ministratrix bonis non the estate Kimbrough, deceased, 
filed bill complaint the chancery court Leflore County 
against the Yazoo State Bank, Leflore County, and, from the decree 
entered upon the final hearing the cause, the defendant prosecuted 
direct appeal, and complainant cross-appeal. 

The bill complaint, finally amended, charged that 
Kimbrough, deceased, was for long period time prior his death 
the day November, 1920, cashier the Yazoo State Bank, 
the appellant; that Dunn, president said bank, owned the 
Yazoo Insurance which maintained offices the bank build- 
ing; that her husband, Kimbrough, the bank, and 
Mr. Nelson, director the bank, assisted the president the opera- 
tion this insurance under agreement which the 
profits thereof were divided equally between these three officers 
the bank; that during the month July, 1920, the three named 
officers the appellee bank borrowed $5,000 the name the said 
insurance agency for the benefit the bank; that this loan was 
secured liberty bonds furnished these officers the bank, Mr. 
Kimbrough depositing $3,500, Mr. Dunn $500, and Mr. Nelson $1,600 
such bonds; that upon the maturity this loan was paid 
the appellant bank, and the said bonds were returned; that these 
bonds were checked Mr. Dunn, president the bank, and found 
correct, and that distributed the same delivering the 
executor the estate Mr. Nelson, then deceased, the $1,600 put 
Mr. Nelson, and retaining the $500 put himself, and 
placing the $3,500 put Mr. Kimbrough portfolio which was 
used the bank for the purpose holding securities that nature, 
and which was kept the vault the bank; that after the death 
Mr. Kimbrough the appellant, through its attorney, returned the 
appellee $3,200 these bonds, for which she receipted the attorney; 
that she was made understand that the $300 bonds unaccounted 
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for would thereafter returned; but they never were, and she sued 
for the value thereof. 

The bill complaint further charged that during the year 1915 
the state bank examiner, passing the assets the appellant 
bank, rejected certain notes the amount $19,000, and ordered 
them charged out the assets the bank, which was done; that 
certain officers the bank put $19,000 cash, take the place 
these notes, the amounts contributed them being follows: 
Mack Kimbrough, president, $10,000; Kimbrough, 
$3,000; Cato, director, $3,000; and Boyles, director, 
$3,000. was further charged that was understood and agreed 
between the directors and officers said bank that the said notes, 
which had been charged off the assets the bank the instance 
the bank examiner, were put aside and said bank 
trust fund for the benefit the directors who had advanced 
the money repay them, and that the proceeds such notes, when 
Account Special’’; that thereafter the proceeds from the collection 
said notes were distributed ratably among said directors pro- 
portion the amounts they had advanced replace the notes 
charged off; that thereafter practically all the said notes were 
collected and the proceeds distributed among the said directors, and 
all them were paid full, except the said Kimbrough, de- 
ceased, appellee’s intestate, who, the time his death, had due 
him under the agreement and understanding under which the said 
notes were taken out the assets said bank, his pro rata share 
said ‘‘Cashier’s Account something over $300, ap- 
peared from the books said bank. The bill prayed that the appel- 
lant bank required, its answer, make detailed 
its disposition the $300 liberty bonds which had been deposited 
with it, and also the status the said ‘‘Cashier’s Account 
the amounts paid out said account, and whom, and 
when, paid; and also prayed for decree for such amount the 
books the bank showed was due the pro rata share the said 
Kimbrough, deceased, said special account. 

The answer filed the appellant did not make the detailed dis- 
prayed for, but did show that there had been balance 
this cashier’s $315, which had been the appel- 
lant interest account, and, upon the final hearing, the chancellor 
entered decree awarding appellee recovery this balance, ‘with 
six per cent. interest, but denied decree for the return the liberty 
bonds, their value, the amount $300; and from this decree 
the bank prosecuted appeal, and the appellee prosecuted cross- 
appeal. 
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the direct appeal the appellant contends that the appellee 


not recover pro rata share the proceeds the notes 
charged off the assets the bank, and collected and deposited the 
Account Special,’’ for the reason that the directors 
the bank could make agreement among themselves refund 
the amount advanced them the bank, and that any sum con- 
tributed them the bank, compliance with the demand the 
state bank examiner, was gift the bank, regardless any agree- 
ment that they would take out the notes, and collect them and dis- 
tribute the proceeds ratably among themselves; and support 
this contention relies the cases Wright al. Gurley 
133 La. 746, So. 310; Interstate Trust Banking Co. Irwin, 
138 La. 325, So. 313; and Edwards Alabama Penny-Prudential 
Savings Bank al., 200 Ala. 369, So. 285. 

The three cases relied upon appellant, and cited above, hold 
that ‘‘when the directors bank, response demand the 
State Bank Examiner, make good impairment the capital stock, 
sign and discount their personal notes and deposit the proceeds 
the the bank, the transaction donation gift the 
bank’’; but, its facts, the case bar distinguished from these 
The arrangement consummated this was, effect, 
sale the notes these directors for cash the face value thereof. 
far the effect the transaction the bank and its assets 
was the same the makers the notes ques- 
tion had paid them full the bank. The bank assumed obliga- 
tion make good any deficit loss that these directors might 
sustain result the failure collect the notes. merely 
received the full face value securities doubtful value; 
and this was all could have demanded received from the makers 
the notes. The directors who took over these doubtful securities 
assumed all the risk realizing thereon, and this transaction 
there was possibility profit them loss the bank, and 
there can good reason why they should not receive the proceeds 
the notes so, purchased them. 

The appellant next contends that held that the directors 
who the money for the purchase these notes are entitled 
the proceeds thereof, then the court below erred refusing 
recognize the claim Boyles and undivided one-half 
the hand, and decreeing recovery the entire 
sum the appellee. Boyles not party this proceeding, 
and has made claim therein any part the balance this fund. 
The only reference claim Boyles any part the balance 
this fund found the testimony one the officers the 
bank that some time the year 1924 Boyles demanded one-half 
the fund. There is, however, abundant testimony the 
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support the finding the chancellor that Boyles, well all other 
contributors, except Kimbrough, had been paid full, and, 
consequently, upon this point cannot say that the decree the 
chancellor erroneous. 

The appellant next contends that excessive amount interest 
was included the decree, the contention being that the record does 
not show any demand for payment the balance carried this 
special account until the filing this suit, and, therefore, that inter- 
est should have been allowed only from the date the filing the 
suit. The amount interest allowed the decree the court 
largely excess the amount which accrued after the date the 
filing the suit, but the appellee contends that was shown that 
several telephone conversations with officers the appellant bank 
she made demand for the payment this sum long before the suit 
was filed. have repeatedly searched the record for some state- 
ment, fact, evidence from which the date, ap- 
proximate date, these telephonic conversations could fixed, but 
have been unable find any. There nothing the record 
show that there was any fixed and definite date which the bank 
was required disburse this fund, fix the date any demand 
for payment made prior the filing this suit; and, therefore 
was error allow interest for any time prior the filing the 
suit. The decree the court below will, therefore, reversed the 
direct appeal, and decree will entered here favor the 
appellee for $315, with interest six per cent. from September 19, 
1923, the date filing the original bill complaint, and the appellee 
will taxed with one-third the cost such appeal. 

the the contention that the court below erred 
refusing award the appellee and cross-appellant recovery 
the liberty bonds sued for, the value thereof. These bonds were 
put collateral security for loan the Yazoo Insurance 
Agency, and appears from testimony that upon their return they 
were received the owner the insurance agency, who was also 
vice-president the bank, and were him placed the vault 
the bank. The testimony not entirely clear whether these 
bonds were returned the insurance agency the bank; nor 
the capacity which the recipient the bonds was acting when 
placed them the vault the bank; but, most, makes the 
bank gratuitous bailee only, and the proof fails show that the 
bank was guilty any negligence connection with the care and 
these bonds. Consequently, the decree the court below 
will affirmed the 

Reversed direct appeal, and judgment here for appellee, and 
affirmed cross-appeal. 
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This the seventh series articles which began the May issue 


34. Removal Executor Administrator. 

35. Removal Executor Administrator Under Statute. 
36. Removal for Delay Settling Estate. 


34. Removal Executor Administrator. The fact that 
person named will executor trustee gives him absolute 
right. any time, upon proper cause being shown, the court may 
divest him his title and name substitute his stead. Studebaker 
Bros. DeMoss, Ind., 111 Rep. 26. 

The removal executor administrator generally ques- 
tion addressed the sound discretion the probate court. Carroll 
Arnold, Conn., 141 Atl. Rep. 657, was said: ‘‘The court pro- 
bate such called upon exercise wise discretion for the 
protection the estate and those interested it. Its power re- 
moval used that end rather than for the punishment 
fiduciary who has failed the performance his 

The cases which executor administrator has been removed 
from office order the court are interesting trust officers 
banking institutions principally because they bring out the failings 
and infirmities individual fiduciaries. They constitute fair argu- 
ment favor the appointment banking institution executor 
and trustee under will. 

The reports are replete with decisions which, for fraud, mis- 
management, neglect some other dereliction, executor ad- 
ministrator has been deprived his office. few these will 
referred the following pages. 


Removal Executor Administrator Under Statute. 
each state there statute which sets forth the grounds which 
executor administrator may removed from office. These statutes 
contain some peculiar provisions, most which are entirely inap- 
plicable fiduciary. Nevertheless the decisions show that 
there good reason for the existence these statutes. The statutes 
the different states are somewhat similar their general purport. 

Among the most common grounds for removal are fraud, neglect 
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duty, criminality, insanity, habitual drunkenness and absence from 
the jurisdiction. The marriage executrix administratrix 
sometimes made the ground for her removal, unless her husband con- 
sents writing her continuance the office. 

Statutory provisions this character would hardly invoked 
the corporate fiduciary. bank trust company cannot 
leave the jurisdiction, become feeble-minded, and very unlikely 
commit any the various acts for which executor administrator 
may removed. 

The Illinois statute provides that ‘‘the county court may revoke 
all letters, testamentary administration, granted persons who 
become insane, lunatic unsound mind, habitual drunkards, are 
infamous crimes, waste mismanage the estate, who 
themselves such manner endanger their co-executors, 
co-administrators Cahill’s Rev. Stat., 1929, ch. 31. 

Iowa the law declares that executor administrator may 
removed where ‘‘by reason age, continued sickness, imbecility, 
change residence, any other cause becomes incapable 
discharging his trust, when shall fail refuse return 
inventories accounts sales the estate, make reports, 
when shown the court judge thereof his 
sureties that has become likely become insolvent.’’ Code 
1927, 12066. 

The Missouri provision reads follows: ‘‘If any executor ad- 
ministrator become unsound mind, convicted any felony 
other infamous crime, has absented himself from the state for the 
space four months, become habitual drunkard, anywise 
unsuitable execute the trust reposed him, fail 
discharge his official duties, waste mismanage the estate, act 
removed. Rev. Stat., 1919, 42. 

Connecticut provided 4962, Gen. Stat., Revision 
1930: any executor administrator any other person act- 
ing fiduciary capacity shall become executing his 
trust, neglect perform the duties thereof, waste the estate 
his charge, the court probate having jurisdiction may remove 
him. 

Under 104 and 231 the New York Surrogate’s Court 
executor, administrator, guardian testamentary trustee 
quired deposit funds held him fiduciary account indi- 
provision the law guilty misdemeanor and his letters may 
revoked. 
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These provisions were decision the Surrogate’s 
Court New York County, Kramer’s Estate, 217 
335, which executor was removed from office the ground that, 
over period six years, had deposited funds the estate 
bank account the name personal employee. this case the 
said: 


duty imposed upon fiduciaries section 231 the Sur- 
rogate’s Court Act based upon sound policy. salutary 
protection beneficiaries estates. tends prevent diversion and 
defaleations representatives estates. prevents the mingling 
trust funds. furnishes many eases effective means tracing the 
trust property. earmarks the trust funds, and affords oppor- 
tunity for beneficiaries verify the receipts and disbursements the 
executor, administrator, guardian, trustee. Its effect charge 
third persons dealing with representative with knowledge that the 
funds the estate are being used for particular purpose, which 
may hostile the trust. Under section 104 the Surrogate’s 
Court Act, subdivision violation the duty deposit the funds 
the name the executor cause for the revocation letters 
the removal the executor without even the necessity citation 
him. 

the estate here involved, the contention the executor that 
was entitled use the funds the estate reimburse himself for 
alleged advancements made him way excuses his disobedience 
his statutory duties. The duty still existed make the deposits 
legal manner. The statute plain. Its violation not only 
ground for removal, but also misdemeanor. The fact that was 
violated not disputed the respondent, and his answer furnishes. 
adequate explanation excuse for his misconduct. 

letters testamentary are therefore revoked.’’ 


Under Louisiana statute (Civ. Code, 1150) executor ad- 
ministrator must deposit all estate funds bank the parish 
which appointed. His failure sufficient ground for 
his removal. Boone Boone, La., So. Rep. 861. 

statute specifying the grounds for the removal executor, 
administrator trustee usually held preclude removal 
grounds other than those specified. Zartner’s Will, Wis., 198 
Rep. 363. 

Castleberry Hollingsworth, Ala., 111 So. Rep. 35, conflict 
interest administrator, acting administrator two differ- 
ent estates, where there was controversy between the two sets 
heirs, was held insufficient for removal. 

this case the court said: ‘‘So far the probate 
concerned the grounds for removal specified the statute 5789, 
Code 1928) are held 

The grounds specified this statute are imbecility, intemperance, 
continued sickness, unsuitability, failure make inventories, settle- 
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ments, waste, embezzlement and the use estate funds for his 
own (administrator’s) benefit. 


36. Removal for Delay Settling Estate. executor 
administrator should proceed promptly with the administration 
the estate. Unreasonable delay performing the duties his office 
may result his losing the office. 

the case Lyon’s Estate, Minn., 221 Rep. 648, 
appeared that the decedent resided Minnesota the time his 
death and the property which left was there located. The executor 
named the will resided Elmira, New York. qualified 
executor but, perhaps because the distance between him and the 
property, neglected proceed with the settlement the estate for 
three years. was removed and suitable person who lived near 
the property was appointed. 

Shafford Reed, Oregon, 247 Pac. Rep. 324, the court said: 
administration estate under the statute for the purpose 
marshalling the assets the estate and the prompt payment 
the debts, also prompt distribution the remaining assets those 
entitled them. executor administrator fails admin- 
ister estate entrusted his administration, such failure ground 
for removal such official.’’ 

Pennsylvania case proceeding was brought remove ex- 
ecutors for failing file complete inventory, required the 
laws Pennsylvania. order removal was granted unless ex- 
ecutors should file full inventory within days. Stam- 
baugh’s Estate, Pa., Atl. Rep. 715. 

The court said: ‘‘Failure file true and perfect inventory is, 
Act May 1861 (P. 680), made dereliction for which 
executor administrator may discharged; but since there may 
circumstances excusing the failure, the act very wisely leaves 
the discretion the court whether severe consequence shall 
follow. not, however, understood from this that the law 
looks indulgently upon such omission. Very many the disputes 
which arise the settlement estates would avoided were the 
executor and administrator careful comply with the law 
particular. There more fruitful source contention than dis- 
regard this legal requirement.’’ 


will removed from office where appears that has 
mismanagement. interesting story, involving the removal 
executor for this reason, found California decision, 
Newell’s Estate, 122 Pac. Rep. 1099. 

The executor was the son the decedent. appeared that prior 
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the death the decedent the executor was indebted his sister- 
in-law. Without his father’s knowledge signed note maker 
for $7,561.00, the amount the indebtedness with interest. The 
note was payable his father’s order and, virtue power 
attorney which held, indorsed the note his father’s name 
and delivered his sister-in-law. did this notwithstanding the 
fact that the power attorney gave him authority indorse 
notes. After the father’s death and the appointment the son 
his executor, the sister-in-law presented the note claim against 
the estate and the executor allowed it. this time the claim, 


interest, amounted $8,218.17. The claim was subsequently 


disallowed and rejected the court and proceedings were instituted 
for the purpose removing the executor. 

deciding the executor should removed, the court de- 
‘‘that the act the executor allowing the claim had been 
and that himself had created the claim for the purpose 
reimbursing his sister-in-law for moneys which himself had 
borrowed, constituted fraud against the estate, seems the court 
unquestionable. The fact that the judge this court, whom 
said claim was presented for approval, did not approve the same, 
does not any manner lessen the character the act the execu- 
tor. the duty executors, not only protect the estate from 
fraudulent claims, but also, has knowledge the questionable 
any claim, advise the court thereof. executor 
officer the court, and the judge whose duty approve 
claims must greater less extent depend upon the executor 
estate for information the merits the claims 

Making use his office for the purpose personal gain 
ground for removal. New York there instance executor 
being removed because was shown that purchased 178 shares 
stock from the estate $150 per share and promptly sold 
$250 per share, thus netting handsome profit the transaction. 

removing him from office the court said: ‘‘Trustees hold 
position trust and confidence. The legal title the trust property 
them and generally the whole management and control 
their hands. the same time, the beneficiaries the trust may 
women, children, persons incompetent protect their own 
interests. For these reasons, protect the weak and helpless 
the one hand, and prevent trustees from using their position and 
influence for their own and prevent them from hazarding 
the trust property upon what they think profitable specula- 
tions, the other hand, they are not allowed make any profit 
from their office. They cannot use the trust property nor their re- 


lation for their personal advantage.’’ Sandrock’s Estate, 
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Edwards Lane, 163 Atl. Rep. 460, the exeeutrix, who 
was the daughter the decedent, useless litigation with 
her husband, apparently spite and for the purpose securing 
part the estate for herself delaying the distribution the 
beneficiaries, who were the grandchildren the decedent. She was 
removed, the court saying: perfectly clear that there has been 
considerable amount useless litigation this estate. Most 
was instituted the executrix and the result was determined against 
her. The conclusion warranted that she and her husband 
were simply carrying out their threat that, they could not get the 
estate, they would make the plaintiffs error (the beneficiaries) 
spend it; would not them any good. our opinion the 
probate court was amply warranted revoking Mrs. Lane’s letters 
and removing her from the office 

Nebraska decision appeared that the decedent left 
estate approximating value $250,000 and appointed his widow 
and son act executrix and executor. The widow died and the 
son continued sole executor. This action was brought daughter 
the decedent for the removal the son executor, alleging that 
the son had failed account for large sums money and had failed 
pay legacy due the plaintiff and that his interests were 
with hers. 

was decided that the son should removed and some suitable 
person appointed his stead. Marconnit’s Estate, Neb., 227 
Rep. 147. the opinion the court said: 


executor’s personal interests conflict with are an- 
his duties, not proper person act such, and 
proper application should 


In. Zinn’s Administrator Brown, Ky., Rep. (2d) 300, 
the decedent left will. The heir who was appointed administrator, 
presented his coheirs for signature paper providing for dis- 
tribution the estate among them and attempted deceive them 
into the belief that, unless they signed, the estate would practically 
consumed claim Mrs. Jones would file for years service 
housekeeper the decedent. matter fact the document 
would have given the administrator larger share than that which 
was entitled. was removed. 

Fick’s Estate, Wash., 190 Pac. Rep. 1008, case which 
administratrix was removed the ground mismanagement. 
The facts are substantially follows: One Fick died intestate 
August 1916. the time his death owned 50-acre tract 
land, which was located his dwelling and farm buildings. This 
tract was subject mortgage $1,000. also had contracted 
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buy from one Swanson, acres additional which adjoined the 
acres, for the sum $2,000. There was still due this contract 
$400 the time Fick’s death. had personal property the 
value something over $1,500, found the trial court. 
left widow and nine children, four whom were minors. 

About nine months after the death Fick, his widow, who had 
remarried the meantime, petitioned for letters administration 
upon the estate her deceased husband. She was due time ap- 
pointed administratrix. She thereupon made inventory, describing 
the real estate above referred to, and alleging that there was 
personal property belonging the estate. Appraisers were appointed 
the 50-acre tract was appraised $2,910; the 40-acre tract was 
appraised $2,000; another small tract $100. After the inventory 
and appraisals were made, the widow petitioned the court set 
aside her the 50-acre tract. The notice was posted, directing all 
persons appear and show cause why the court should not award 
her homestead with the statute. guardian 
litem was appointed represent the minor heirs, and they were not 
represented the hearing. that hearing evidence was intro- 
duced the value the property, except the appraisement which 
had theretofore been made. The court thereupon set over the 
the widow. 

Thereafter the petition this proceeding was filed, alleging 
that the administratrix had neglected her trust, had mis- 
appropriated the personal property belonging the estate, and was 
attempting secure for herself all the property the estate, and 
that the setting aside the acres the administratrix was pro- 
fraud upon the court because was not shown what the 
value the property was that time. was alleged the peti- 
tion that the value the property that time was largely excess 
$3,000, and that this fact was known the administratrix. 

order removing the administratrix was affirmed appeal. 
the opinion was said: 


are satisfied that the trial court was justified removing 
the appellant administratrix. The deceased the time his death 
left upon the farm $1,533.30 worth personal property. After her 
appointment, she had rented the farm, without accounting therefor, 
for sums aggregating $1,350, found the court; she had collected 
insurance upon burned building, $300; she had borrowed upon 
the 40-acre tract some $600—making total $3,783.30. The court 
found that she for and was entitled $894.64, 
leaving balance $2,888.66 accounted for her. think 
plain from these findings which are amply supported the 
evidence, that the administratrix was least neglectful her trust, 
even though she was not attempting convert her own use all the 
personal property the estate, without considering the interest her 
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children. Upon the whole, are-satisfied that the disposition the 
case made the trial court and the judgment affirmed.’’ 


proceeding remove administrator, appeared that the 
administrator and the decedent had been partners engaged farm 
and stock raising. The administrator sold the assets the business 
and out the proceeds, amounting the sum $16,000, claimed 
one-half his share and made charge against the other one-half 
which left only $1,200 distributed the next kin. did 
not offer any explanation this charge. the date the sale 
the partnership property, the administrator had others bidding 
his and, when his son made bid explained him that 
the previous bid had been made his (the administrator’s) interest. 
also appeared that the administrator had failed file inven- 
tory within four months after his qualification required statute. 
was held that these grounds were sufficient justify the adminis- 
trator’s removal. 

The following quoted from the court’s opinion: ‘‘Where 
there are antagonistic interests, and the probability that the admin- 
istrator will conduct litigation between himself in- 
dividually and himself administrator the decedent, clear 
that should not appointed; and, these antagonisms develop 
after the appointment, should removed. upon this prin- 
ciple that has been decided that the surviving partner intes- 
tate ought not appointed administrator. may well 
doubted whether surviving partner should ever appointed ad- 
ministrator his deceased co-partner, but certainly this instance, 
where sharp conflicts their respective rights have arisen, 
should removed, for the surviving partner, while having full 
control over the partnership assets, the debtor his deceased 
partner for any balances due his estate and unless there excep- 
tional circumstances, the administrator only can sue for such bal- 
Nickels’ Administrator Horsley, Va., 100 Rep. 831. 

one case administrator estate was removed from 
office where appeared that the chief asset the estate consisted 
shares stock insurance company, which the administrator 
controlled and that paid himself excessive bonuses and salary 
out the funds the company. Bramhall Brosnan, Fed. Rep. 
(2d) 270. 

woman will not removed executrix her husband’s will 
merely because she makes mistakes her accounts, resulting con- 
fusion but actual loss. Tallman Ladd, Fed. Rep. (2d) 582. 


(To 


